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by Michael D. Schwartz and Phillip R. Maltin
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The admissibility of character evidence in
civil trials is subject to exacting standards

CHARACTER EVIDENCE is one of the

most complex and misunderstood clusters
of statutes in the Evidence Code. Civil courts
exclude much of it, “not because it has no
appreciable probative value but because it
has too much.”! When admitted, character
evidence can supply one of the most effective
moments in a civil trial. Perhaps because so
few civil matters reach trial, many civil
lawyers lack an understanding of what char-
acter evidence is, how to generate it, and
how to use it. One aspect of this variegated
and complex area of evidence is its avail-
ability in a civil action to impeach a witness.
The key is knowing when and how to use
character evidence for the purpose of attack-
ing a witness’s credibility.

Character evidence reveals a person’s
propensity or disposition to act a certain
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way.2 Legal actions are about conduct: the
conduct of parties pretrial (doing something
or failing to do something) and the conduct
of witnesses on the stand (telling the truth or
lying). Behind every assessment of a person’s
character, or trait of character, is a history of
behavior. That history, in turn, generates
opinions and reputations. Science confirms
what experience anecdotally teaches—char-
acter, as evidenced by past conduct, is one of
the best predictors of future behavior.? As one
court succinctly states, “[Clharacter is a more
or less permanent quality and we may make
inferences from it either forward or back-
ward.”#

Science and experience both recognize the
power of character evidence. So why not per-
mit a jury unlimited use of this robust pre-
dictor of human behavior to determine if a

person’s conduct conformed with his or her
character? Two reasons control. First, while
past conduct is one of the best predictors of
behavior, it can be more persuasive than
accurate. While it may prompt compelling
predictions about how a person will act, the
predictions often generate unwarranted con-
fidence. According to author and psycholo-
gist B. E. Skinner, “[Human behavior] may be
beyond the range of a predictive or control-
ling science.”’

Second, this form of proof often spawns
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unfair prejudice, surprise, and undue con-
sumption of time.6 Jurors may find against a
side in a case simply because they do not
like one of the parties based upon their per-
ception of that person’s character.” In a legal
system that strives for justice and struggles for
economy, character evidence can invite a jury
to decide a case based on who the “better”
person is, not whether someone is legally
responsible or telling the truth. Even the
unlikeable deserve justice in court.

Therefore, while the law severely restricts
the use of character evidence in civil cases, it
does not completely prohibit it. Character
evidence is admissible in civil cases in three
situations:
1) When the existence of a character trait is
itself an issue to be determined in the case,
character evidence is admissible to prove the
trait exists.$
2) When a witness testifies, character evi-
dence is admissible regarding the witness’s
honesty and veracity.”
3) When the lawsuit involves allegations of sex-
ual misconduct, character evidence is admis-
sible to prove the conduct of the parties.!0

In contrast to the broader evidence per-
mitted in criminal cases,!! the Evidence Code
permits no other instances of character evi-
dence in civil trial practice.

Every time a witness testifies—whether
in trial before a jury, at a hearing before a
judge, in a deposition, in a declaration,
through verified pleadings, or through veri-
fied responses to written discovery—that per-
son’s credibility is at issue, and his or her
character traits supporting or negating hon-
esty and veracity are admissible.!2 Evidence
of a witness’s propensity and disposition for
telling lies (and in some instances for telling
the truth!3) is admissible as circumstantial evi-
dence of truthfulness while testifying.
Evidence of good character is admissible only
after a court has admitted evidence of a wit-
ness’s “bad character,”1* which is typically dis-
honesty. Significantly, under no circumstances
may a party use a witness’s religious belief to
support or challenge the witness’s honesty
or veracity.!$

Character evidence takes three different
forms—opinion, reputation, and specific
instances of conduct.'® Opinion evidence,
whether lay or expert, is the specific impres-
sion of a person’s character by someone who
knows the person reasonably well, through
direct contact and specific instances of con-
duct.!” Reputation evidence is the collective
impression of a person’s character, or trait of
it, shared by a group close enough to the
person to form reliable conclusions.!8 Specific
instances of conduct are just that—specific
instances that reflect upon a person’s char-
acter.’” Understanding how the three work,
and when they are admissible, is critical to
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understanding the complex rules underpin-
ning the admission of character evidence in
civil cases.

A character witness may testify to his or
her opinion of another witness’s trait for
honesty and veracity. When character wit-
nesses testify about their opinion of a witness’s
honesty and veracity, they must, as a foun-
dational matter, know the witness well enough
to deliver an informed opinion of the witness’s
truthfulness.2? Even experts can deliver this
type of opinion.2!

Opinion evidence, while often more per-
suasive than reputation evidence, can be
problematic under Evidence Code Section
352. While specific instances of conduct may
help to formulate opinions, Section 787 pro-
hibits the use of “evidence of specific instances
of [a witness’s] conduct relevant only as tend-
ing to prove a trait of his character...to attack
or support the credibility of a witness.”22
Thus, for instance, a court should prohibit a
character witness from testifying that a party
to a lawsuit is truthful simply because the
party does charitable work or volunteers at
a homeless shelter.

To present reputation evidence,?? as a
foundational matter, the impressions of the
person’s reputation must have crystallized at
a time relevant to the lawsuit.24 A party can
establish reputation evidence only through a
witness who knows the reputation?S and not
by proof of specific instances of conduct.26
Whether the character witness knows the
individual about whom he or she testifies is
irrelevant.2” The testimony centers on the
“estimation in which an individual is held; in
other words, the character imputed to an
individual rather than what is actually known
of him either by the witness or others.”28 It
is “the net balance of so many debits and cred-
its”2% in a person’s life that it evolves with
every new action the person takes.

Admissibility of Specific Instances of
Conduct

Specific instances of conduct are by far the
most powerful type of character evidence for
a jury. The first words out the mouths of
many jurors after a verdict are typically, “Has
[the defendant] done [the alleged wrongdo-
ing] before?” Nevertheless, in civil cases
California excludes specific instances of con-
duct as character evidence except for felony
convictions reflecting honesty and veracity.3°
Thus the only specific instance of conduct per-
mitted to be introduced as character evidence
is a felony conviction for crime in which hon-
esty and veracity play a part, such as grand
theft, fraud, and perjury.3!

Here is where a difference between the
rules in civil and criminal cases is pro-
nounced. In criminal cases, felony convictions
used to impeach a witness’s credibility are not

limited only to those that involve honesty and
veracity pursuant to Evidence Code Section
786.32 With the passage of Proposition 8 in
1982, the California Constitution—under
Article I, Section 28(f)—abrogated Evidence
Code Sections 786 through 790 for criminal
cases, allowing for the use of any felony
conviction involving moral turpitude—that
is, a readiness to do evil.33 In criminal cases,
any felony conviction that evidences a per-
son’s readiness to do evil, whether that felony
directly reflects on honesty and veracity or
not, can be used to impeach a witness, includ-
ing, for example, felonies such as arson,
domestic violence, and rape.?* In almost
every civil case, attorneys ask deponents
whether they have been convicted of a felony,
because that evidence, if reflecting on honesty
and veracity, can be admissible at trial to
impeach the witness.3’

California’s Discovery Act permits the
discovery of admissible evidence as well as any
type of information reasonably calculated to
lead to the discovery of admissible evidence.36
In fact, it allows inquiry into specific instances
of conduct beyond felony convictions reflect-
ing on honesty and veracity despite their
inadmissibility to prove character. It does
this because such instances of conduct may
lead to the discovery of admissible opinion
and reputation evidence. Witnesses base their
opinions upon, and reputations emerge from,
specific instances of a person’s conduct.
Counsel questioning a witness during a depo-
sition should ask whether the deponent is
aware of instances of another witness’s dis-
honest conduct.

Consider, for example, a case in which a
female employee alleges that a supervisor
discriminated against her. She hopes to admit
evidence that the supervisor had discrimi-
nated against others in virtually the same
way. With this evidence, the plaintiff-employee
tries to show the supervisor’s propensity to
discriminate. The evidence is inadmissible.3”
A court may, however, permit the evidence for
a different reason. It may determine that the
evidence tends to reveal the motive or intent
that prompted the supervisor’s allegedly dis-
criminatory actions against the plaintiff.38
Thus, discovery of specific instances of con-
duct beyond felony convictions reflecting on
honesty and veracity may lead to other chan-
nels for admitting probative and relevant evi-
dence in trial, such as evidence of a “bias,
interest or other motive to lie”3? or evidence
of a “crime, civil wrong, or other act” pur-
suant to Evidence Code Section 1101(b).40

Almost never heard at a deposition, but
permitted, are inquiries into a deponent’s
opinion about another witness’s reputation for
truthfulness.*! Effective use and discovery of
opinion and reputation evidence are equally
advantageous to the employer in defending



the claim. The plaintiff-employee, who is cer-
tainly going to testify at trial, puts her char-
acter for honesty and veracity at issue. At trial,
defense counsel may call witnesses to testify
to their opinions that the employee is a dis-
honest person or that she has a reputation for
being untruthful. These opinions are discov-
erable pretrial. Defense counsel may not
admit at trial specific instances of the employ-
ee’s conduct (other than felony convictions
reflecting on honesty and veracity). The
Discovery Act, however, permits inquiry into
instances of dishonest conduct—even though
they are inadmissible—if they are likely to lead
to the discovery of admissible opinions and
reputations. Defense counsel may ask other
employees in depositions about specific
instances in which the plaintiff-employee was
less than completely honest. The answers
could uncover other admissible, and embar-
rassing, evidence and may prompt the plain-
tiff-employee to settle the case.

Certainly the Discovery Act does not per-
mit attorneys unfettered inquiry into who a
person is and what he or she has done. While
the Discovery Act permits pretrial inquiries
reasonably calculated to lead to the discov-
ery of admissible evidence, the Evidence Code
limits exploration into evidence of a “person’s
general reputation” to the “relevant time in
the community in which [the witness] then
resided....”42 The relevant time may encom-
pass “a time prior to” the date on which the
alleged offense or bad act occurred.®3
However, these inquiries, whether probing
reputation or opinion, are always subject to
the trial court’s review and limitation.**

An effective way to attack character wit-
nesses is to dig into the foundations of their
testimony. The inquiry should include how
well the character witness knows the other
witness, or whether the character witness
has any biases against, or a personal rela-
tionship with, the witness about whom the
character witness is delivering an opinion.
Strategically, this type of foundational ques-
tioning should occur in front of the jury.

Felony Convictions at Trial

To defuse the impact of a cross-examining
attorney’s attack, felons testifying in trial
often admit convictions when opposing coun-
sel has the evidence to prove the convic-
tion.*S On direct examination, the felon-wit-
ness’s attorney will typically ask, in a
rehearsed exchange, “Have you been con-
victed of a crime?” The witness will answer
with something like, “Yes. 'm embarrassed
to say that, once when I was living out of my
car, I stole some money from a liquor store
so that T could eat.” In closing argument,
opposing counsel often argue that, by admit-
ting the conviction, the witness demonstrated
his or her honesty. Despite objection, courts

often allow this evidence and argument,
which is why having and admitting court
records regarding a felony conviction is so
important.

With the records admitted, opposing coun-
sel can respond that the felon-witness’s “hon-
esty” is nothing more than self-protection. For
the felon-witness who admitted to stealing
money for food, the argument would look like
this: “Just like [the felon-witness] got caught
stealing money, he got caught here with proof
that a jury convicted him of a crime. Honesty
had nothing to do with it then, and honesty

should tell a story like this:

“A few years ago, a friend told me about
an Ann Landers column he read. You remem-
ber Ann Landers, the lady who gave advice
on what to do. Apparently, someone had
written that she could not find her brooch—
a one-of-a-kind pin that her family had passed
down for generations. Shockingly, she found
it on a dresser at a friend’s house months
after it had gone missing. The woman writ-
ing for advice remembered that her friend had
once commented on how much she liked and
wanted to buy it. ‘Dear Ann,’ she asked,

has nothing to do with it now. The jury
instruction states: ‘You have heard that a
witness in this trial has been convicted of a
felony. You were told about the conviction
only to help you decide whether you should
believe the witness. You must not consider it
for any other purpose.’”46

Some attorneys may find arguing the
felony conviction offers an irresistible oppor-
tunity to extend the use and meaning of that
conviction to suggest that the jury should
not trust the witness because he or she is
immoral. The jury instruction, however, con-
tains an implied warning: counsel should not
suggest the court admitted the felony con-
viction for any purpose other than its impact
on the witness’s honesty and veracity.

Counsel should turn to an example that
brings the situation alive for jurors. They

‘Should I confront her?” Landers wisely wrote
back, ‘Don’t bother. If she is willing to steal
it, she is willing to lie about it.””

Counsel should then explain how what
Ann Landers wrote applies to the lawsuit.
“When you think about that witness, con-
victed of a felony, ask yourself, ‘should I
believe him?’ Then, remember what Ann
Landers said. If someone is willing to steal,
she is also willing to lie. Theft and lying are
acts of a dishonest person. Dishonest people
lie, especially under oath.”

Some lawyers try to defuse the impending
attack on their felon-witness by asking the
jury to give the witness credit for admitting
that he or she had committed the felony.
They then make the same point in their clos-
ing argument to the jury. This argument
focuses on an inadmissible, specific instance
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of good conduct.*” Yet the only specific
instance of conduct admissible to prove a
character trait for honesty or veracity is the
existence of a felony conviction, not the act
of admitting to one. Opposing counsel should
move to bar this argument regarding good
conduct by a motion in limine.

Opinions and Reputations at Trial

In trial, on direct examination of a character
witness, an attorney will usually begin by
asking, “Do you know the defendant?”
Answer: “Yes.” “How long have you known
him?” Answer: “[A number of] years.” “Have
you spent enough time with him to develop
an opinion about how truthful he is?”
Answer: “Yes.” “Based on your interaction
with him, what is your opinion about how
truthful the defendant is?” Answer: “He is a
very honest guy.”48

On cross-examination, an attorney may
question the character witness about wrong-
doing of which the witness may not know.
The lawyer may ask do-you-know questions
about conduct relating to character. For
instance, after a character witness testifies
that a party is honest and upstanding, the
opposing lawyer could cross-examine by ask-
ing whether the witness knows that the party
had been arrested for auto theft. Still, the
allowable questioning in this instance is lim-
ited: “It is elementary that the misconduct
inquired of must be inconsistent with the
character traits attested to on direct.”#’
Asking a character witness whether he had
heard that a church had excommunicated
the party about whom he had testified is “not
necessarily inconsistent” with the witness’s tes-
timony that the defendant has a good repu-
tation for “truth, honesty and integrity.”30 At
moments like these, seemingly all of a sudden,
the prohibition on evidence of special
instances of conduct begins to dissolve, per-
mitting the opposing attorney to attack the
opinion for truthfulness with hints about evi-
dence of conduct involving untruthfulness.>?
Of course, the lawyer must ask the impeach-
ing questions in good faith52 and not suggest
evidence of misconduct that did not occur.

In trial, on direct examination of a char-
acter witness, an attorney will ask, “Do you
know the defendant?” Answer: “No, but I
have heard of him. “How long have you
known about him?” Answer: “I have heard
people talk about him for about five years.”
“Have you spoken with others about his rep-
utation for honesty?” Answer: “Yes.” “What
is your understanding of his reputation for
honesty?” Answer: “He is a very honest
guy.”53 Evidence in this form tends to be the
least persuasive of the three types of charac-
ter evidence and is easy to attack.

On cross-examination, a lawyer may ask
have-you-heard questions about conduct
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relating to character.’* The questions must
appear in the same form as the evidence pre-
sented. Thus the question must seek evidence
of a reputation of bad character about which
people in the community may speak: “Have
you heard rumors or reports that the defen-
dant did [something dishonest]?” A lawyer
may even ask, “Have you heard [derogatory
information] about the witness?” Advocates
may not imply that the subject about which
they ask is true,’S and they must ask the
questions in good faith.>¢

Excluding or Sanitizing

Courts must analyze the proffered evidence
under Evidence Code Section 352 to ensure
it will not take too much time, mislead the
jury, or cause undue prejudice or too much
confusion.’” In general, the evidence must
be sufficiently recent. It can become “too
remote [in time] to have any probative value”
and thus become irrelevant.’® Recent case
law suggests, however, that a felony convic-
tion 17 years prior to the events at issue may
continue to have probative value as the basis
for impeachment.’? Counsel may object to the
evidence under Section 352, and the trial
court must then evaluate the evidence with the
guidance of the Section 352 criteria.t? The
court need not articulate its reasoning on the
record, though the record must reveal that the
court weighed the factors in generating its
conclusion.®!

If a court appears disinclined to permit
character evidence, counsel may wish to san-
itize it, by making the evidence less prejudi-
cial or inflammatory.62 If the evidence seems
“too good” to disregard, it is probably an easy
target for reversal on appeal. For example, a
family sued a telephone company for wrong-
ful death, claiming that the tension on tele-
phone wires flung a large piece of a cut tree
on to the decedent, who was also the fami-
ly’s financial provider.63 The trial court per-
mitted the defendant to try to minimize the
damages it could owe the family by present-
ing evidence that the decedent had had an
extramarital affair, and lived with, a 16-year-
old girl. He had also been imprisoned for
two years for passing worthless checks.
During these times, the decedent had not
financially supported the family. The jury
found for the defendant, but the court of
appeal reversed the trial court’s judgment
finding this evidence unfairly prejudicial.6*

The reviewing court reasoned that, while
the defendant had the right to show that the
decedent had not provided for the family for
periods of time, the reasons were “poten-
tially inflammatory.” It hinted that the trial
court could have sanitized the evidence: “It
would have been simple to establish that the
decedent left his wife and children for a
period...and did not provide for their support

during that time, without referring to the
fact that his reason for leaving was to live with
a minor girl. Similarly, nonsupport of his
family during [his] incarceration could have
been proved without reference to the
deceased’s conviction....”¢5 Even if trial coun-
sel is poised to win the opportunity to admit
highly prejudicial evidence, he or she may
wish to consider preserving the case on appeal
by not overreaching. Counsel opposing the
admission of character evidence may also
consider suggesting that the court sanitize
the evidence if the court appears ready to
admit the harmful evidence.

Trials are a search for the truth. Knowing
which witnesses testified truthfully, and which
did not, is critical to getting to the truth of the
matters at issue. Honest people tend to tell the
truth, and dishonest people tend to lie.
Knowing when the rules of evidence permit
the discovery, and admission, of character
evidence gives counsel a great advantage,
both at trial and pretrial. In many ways,
character evidence is the sleeping giant of
civil litigation. |
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