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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 763
[OPTS-62036G; FRL-3476-2]

Asbestos; Manufacture, Importation,
Processing, and Distribution in
Commerce Prohibitions

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: EPA 1s 1ssuing this final rule
under section 6 of the Toxic Substances
Control Act (TSCA) to prohibit, at
staged intervals, the future manufacture,
importation, processing, and distribution
mn commerce of asbestos 1n almost all
products, as identified 1n the rule. EPA 18
1ssuing this rule to reduce the
unreasonable nsks presented to human
health by exposure to asbestos during
activities involving these products. The
rule requires that asbestos-containing
products that are subject to the bans be
labeled to promote compliance with and
enforcement of the rule. The rule
provides that exemptions from the rule’s
bans on manufacture, importation,
processing, and distribution 1n
commerce may be granted by EPA 1n
very limited circumstances.

DATES: In accordance with 40 CFR 23.5,
thus rule shall be promulgated for
purposes of judicial review at 1 p.m.
eastern time on July 26, 1989. The
effective date of this rule 1s August 25,
1989, except for the information
collection requirements of 40 CFR
763.173, 763.178, and 763.179. These
information collection requirements
have not been approved by the Office of
Management and Budget (OMB) and are
not effective until OMB has approved
them. EPA will issue a notice i the
future establishing an effective date for
the information collection requirements.

FOR FURTHER INFORMATION CONTACT:
Michael M. Stahl, Director, TSCA
Assistance Office (TS-799), Office of
Toxic Substances, Environmental
Protection Agency, Rm. EB-44, 401 M
Street SW., Washington, DC 20460,
Telephone: (202-554-1404), TDD: (202-
554-0551).

SUPPLEMENTARY INFORMATION: The
preamble accompanying this final rule 1s
divided into the following Units:

1. Authority
II. TSCA Actions to Date
IIL, Provisions of the Rule
A. General Provisions
B. Manufacture, Importation, and
Processing Bans
C. Bans on Distribution in Commerce
D. Labeling

E. Exemption Application Procedures
F Military Exemptions
G. Recordkeeping
IV Summary of Analysis Supporting this
Final Rule
V. Regulatory Assessment
A. Health Effects and Magnitude of
Exposure to Asbestos
B. Environmental Effects
C. Asbestos Substitutes
D. Economic Effects of the Rule
E. Other Options Considered
F Summary of Individual Product
Categories
VI. Other EPA Statutes
VIL Analysis under Section 9(a) of TSCA
A. Other Authorities Affecting Asbestos
B. EPA’s Determination Under Section 9(a)
of TSCA
VIIIL Enforcement
IX. Confidentiality
X. Rulemaking Record
XI. References
XII Regulatory Assessment Requirements
A. Executive Order 12291
B. Regulatory Flexibility Act
C. Paperwork Reduction Act

This rule prohibits the manufacture,
import, processing, and distribution 1n-
commerce of certamn asbestos-
containing products. The rule also
requires that asbestos-contaning
products that are subject to this rule be
labeled to facilitate compliance with
and enforcement of the rule. .+

Public reporting burden for this
collection of information 18 estimated to
average less than 2 hours annually per
firm over the 3-year period reviewed for
the analysis of regulatory burden. This
burden estimate includes the time for
reviewing mnstructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Thig estimate of annual
burden 1s a relatively low figure because
of the small number of firms affected by
the regulatory actions taken during the
penod reviewed for the analysis of
regulatory burden. Send comments
regarding this burden estimate or any
other aspect of this collection of
information, including suggestions for
reducing this burden, to Chief,
Information Branch, PM-223, U.S.
Environmental Protection Agency, 401 M
Street SW., Washington, DC 20460; and
to the Office of Information and
Regulatory Affairs, Office of
Management and Budget, Washington,
DC 20503, Attention: Desk Officer for
EPA.

L. Authority

Section 6(a) of TSCA authorizes EPA
to impose certain regulatory
requirements on activities involving a
chemical substance or mixture if EPA
finds that there 18 a reasonable basis to
conclude that the manufacture,

processing, distribution 1n commerce,
use, or disposal of the chemical
substance, or any combination of such
activities, presents or will present an
unreasonable rsk of injury to human
health or the environment. Section
6(a)(1) authorizes EPA to prohibit or
limit the manufacture, processing, or
distribution in commerce of substances
or nuxtures if EPA finds that these
activities pose an unreasonable nisk.
Section 6(a)(2) authorizes EPA to
prohibit or limit such activities for a
particular use of such substances or
mixtures. Section 6(a)(3) authorizes EPA
to require labels for such substances or
mixtures. Sections 6 and 8{a) authorize
EPA {o require the maintenance of
records related to enforcement of EPA
actions under section 6. These sections
of TSCA provide EPA the authority to
1ssue this rule.

. TSCA Actions to Date

EPA i1ssued an Advance Notice of
Proposed Rulemaking 1n the Federal
Register of October 17 1979 (44 FR
60061), announcing its intent to explore
the use of section 6 of TSCA to reduce
the nisk to human health posed by
exposure to asbestos. EPA then 1ssued a
reporting rule under section 8{a) of
TSCA 1n the Federal Register of July 30,
1982 (47 FR 33207 40 CFR 763.60), to
collect information on industrial and
commercial uses of asbestos.
Information collected under that rule, as
well as analyses developed by EPA and
other organizations, were evaluated and
used to support a proposed rule,
published in the Federal Register of
January 29, 1986 (51 FR 3738).

In the proposed rule EPA found that
exposure to asbestos poses an
unreasonable risk to human health and
discussed regulatory options for
prohibiting or restricting the mimng and
importation of bulk asbestos and the
manufacturing, importation, and
processing of asbestos-containing
products as means of reducing the nisk.
The following options were discussed 1n
the proposed rule:

1. Two options involving bans of some
products soon after promulgation of the
final rule and a phase out of others over
10 years by means of a permit system
for asbestos use.

2. A 2-stage ban, with the first ban, on
asbestos construction products and
clothing, to begin soon after
promulgation of the final rule and the
second ban, on friction products, to
begin 1n 5 years, and after promulgation
of the final rule, the collection of
additional data on other products.

3. A 3-stage ban on all asbestos
products to begin soon after the
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promulgation of the final rule, and 5
years and 10 years after promulgation.

Requiring labeling of asbestos-
contamning products was also discussed.
EPA recewved over 200 comments in
response to the proposed rule.

Prtor to 1ssuing the proposal, EPA
received and granted two TSCA section
21 petitions (15 U.S.C. 2620). Under
section 21 of TSCA, a person may
petition EPA to initiate a proceeding for
the 1ssuance of a rule under various
sections of TSCA. One petition
requested the prohibition of the future
use of asbestos in asbestos-cement pipe;
this petition was granted in the Federal
Register of October 18, 1979 (44 FR
60155). The other petition requested the
prohibition of the future use of asbestos
mn motor vehicle brakes; this petition
was granted in the Federal Register of
December 18, 1984 (49 FR 49311). In
granting these peititions, EPA stated
that it would, as part of the rulemaking
proceeding and the final rule, consider
including prohibitions of the future use
of asbestos in asbestos-cement pipe and
1n motor vehicle brakes. Both uses are
prohibited by this final rule.

Pursuant to section 6(c)(2) of TSCA.
EPA also provided interested parties
opportunities to participate 1n a
legislative hearing on the proposed rule
in July 1986, and 1n extensive cross-
examination of EPA personnel and
contractors on factual 1ssues relating to
the rule 1n October 1986.

Since the end of cross-examination n
October 1988, EPA has updated the data
collections and regulatory analyses used
to support the findings on which this
rule 1s based. EPA believes that
adequate data and analyses existed 1n
the rulemaking record for the proposal
to support the options discussed therein.
The data collections and analyses were
updated due to the passage of time since
the publication of the proposal and 1n
response to specific public comments
that the data base supporting the
proposed rule, gathered largely 1n 1982,
was outdated.

EPA has gathered updated data
relating to: (1) Asbestos consumption,
(2) manufacturimg, import, and
processing volumes of asbestos-
containng products, (3) trends in the
development of non-asbestos
substitutes, (4) costs of capital
conversion to the production of non-
asbestos products, (5) production,
processing, use, and disposal practices
for asbestos-containing products, and (6)
occupational and non-occupational
release and exposure from the
manufacture, processing, installation,
use, repair, removal, and disposal of
asbestos-containing products. These
data were denved from, among other

sources, the 1987 EPA Asbestos
Exposure survey, the 1987 EPA Asbestos
Market survey, and 1987 Occupational
Health and Safety Administration
{OSHA) compliance data. EPA has also
modified and updated its Asbestos
Regulatory Cost Model (ARCM), Health
Benefits Model, and asbestos exposure
models which were used to evaluate the
costs and benefits of various regulatory
options. Additionally, EPA has furthered
its analysis of the availability and
possible hazards posed by asbestos
substitutes.

These updated data and analyses
were reflected in documents released for
public comment 1n notices published 1n
the Federal Register of April 1, 1988 (53
FR 10546), and May 4, 1988 (53 FR
15857). EPA received over 40 public
comments 1n résponse to these notices.
In addition, EPA allowed further cross-
examnation of EPA personnel and
contractors on factual 18sues related to
the updated analytical data base in
September 1988. The matenals released
for public comment contain the
technical basis for the actions taken in
this final rule. EPA afforded the
opportunity for public comment on the
updated documents and for further
cross-examination as an exercise of its
discretion and as a means of ensuring
that any remaining disputed 1ssues of
material fact in the updated data and
analyses could be 1dentified and
resolved befofe promulgation of this
final rule. EPA has reviewed the
comments received and the testimony
elicited and has updated the record
accordingly.

Pursuant to its procedural rules at 40
CFR 750.4(b), EPA also announced to
interested parties in the Federal Register
of September 16, 1988 (53 FR 36227}, the
opportunity to provide EPA with reply
comments relating to the rulemaking
proceeding. EPA received reply
comments from three commenters.

The record which serves as the basis
for the actions taken 1n this rule consists
of over 45,000 pages of analyses,
comments, testimony, correspondence,
and other matenals. The record for this
rule also incorporates by reference the
extensive record developed by OSHA
its rulemaking to lower its Permissible
Exposure Level (PEL) for asbestos,
published 1n the Federal Regsster of June
20, 1986 (51 FR 22612). EPA has fully
constdered these matenals in
developing this final rule. In addition, all
significant testimony or public
comments made on the proposed rule, in
conjunction with the legislative hearing,
cross-examination hearing, or reply
comments, or 1n response to the
matenals announced n the April and
May 1988 Federal Register notices, cited

above, were considered 1n the
development of the final rule. EPA's
responses to all significant comments
are found either in this preamble orin a
separate Response to Comments
document that 1s available in the Public
Docket {Ref. 40).

Based on the numerous detailed
analyses performed by EPA in support
of this rule and after careful
consideration of the extensive public
comments received, EPA has concluded
that the continued commercial
manufacture, import, processing, and
distribution 1n commerce of the products
1dentified in this rule poses an
unreasonable nisk of injury to human
health under section 6 of TSCA.

111. Provisions of the Rule
A. General Provisions

Consistent with an option described
i the proposal, this rule imposes a 3-
stage ban on the manufacture,
importation, processing, and distribution
1n commerce of various asbestos-
contaimng products. The rule also
contains a requirement that products
subject to a manufacture, importation,
and processing ban, but not yet subject
to a ban on distribution 1n commerce, be
labeled 1n the manner described at
§ 763.171. In addition, the rule includes
procedures for requesting an exemption
from the rule's provisions.

The effective dates of the various
bans are as follows (with exceptions as
noted 1 Unit I11.B of this preamble for
some asbestos friction products):
Manufacture, Import, and Processing

Ban:

Stage 1—August 27 1990

Stage 2—August 25, 1993

Stage 3—August 26, 1996
Distribution in Commerce Ban:

Stage 1—August 25, 1992

Stage 2—August 25, 1994

Stage 3—August 25, 1997

B. Manufacture, Importation, and
Processing Bans.

As of the dates indicated below, the
manufacture, importation, and
processing of all asbestos-containing
products within the categonies listed
must cease as follows for each stage:

Stage 1: Manufacture, importation,
and processing of the following products
must cease by August 27 1990:
Flooring Felt
Roofing Felt
Pipeline Wrap
Asbestos/Cement (A/C) Flat Sheet
A/C Corrugated Sheet
Vinyl/Asbestos Floor Tile
Asbestos Clothing
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Stage 2: Manufacture, importation,
and processing of the following products
must cease by August 25, 1993

Beater-Add Gaskets (except specialty
industrial gaskets)

Sheet Gaskets (except specialty
industrial gaskets)

Clutch Facings

Automatic Transmission Components

Commercial and Industral Friction

Products
Drum Brake Linings [Orginal Equipment

Market (OEM)} ?

Disc Brake Pads for Light- and Medium-
weight Vehicles (LMV) (OEM) ?

State 3: Manufacture, importation, and
processing of the following products
must cease by August 26, 1996:

A/C Pipe

Commercial Paper
Corrugated Paper

Rollboard

Millboard

A/C Shingle

Specialty Paper

Roof Coatings

Non-Roof Coatings

Brake Blocks

Drum Brake Linings [Aftermarket (AM)]
Disc Brake Pads, LMV (AM)
Disc Brake Pads, HV (AM}

In addition, any new asbestos-
containing products for which
commerclal manufacture, importation,
or processing 18 nitiated after the
effective date of this rule will be banned
as of the effective date of Stage 1, unless
EPA approves the use or product
pursuant to an exemption application. In
other words, if a person devises a new
application for asbestos that 1s not
covered by the product categories
defined tn this rule, and the person
wishes to commence commercial
manufacture, importation, and
processing of the product after August
25, 1989, manufacture, importation, and
processing of the product must cease by
August 27 1990, and distribution in
commerce of the product must cease by
August 25, 1992. These bans on
manufacture, importation, processing,
and distribution m commerce may be
avoided only if a person applies to EPA
for an exemption from the bans and the
application 18 granted.

These bans affect products used as ongmnal
equipment 1n vehicles introduced in the 1994 model
year. For example, if new model year products are
introduced annually by a producer in October,
asbestos brake products may be used 1n vehicles
made by that producer before the introduction of
model year 1694 vehicles in October 1993, but not
thereafter. In addition, products manufactured,
imported, or marketed for use as aftermarket
replacement parts for brake systems designed to use
non-asbestos brake pads and drums are banned
from manufacture, importation, and processing as of
August 25, 1993,

Pursuant to section 12(a)(2), EPA finds
that the manufacture or processing for
export of the asbestos-containing
products that are subject to this rule will
present an unreasonable risk of injury to
human health. Therefore, the
manufacture and processing of the
asbestos-containing products for export
18 not exempted from this rule under
section 12(a)(1), and is subject to this
rule’s bans on manufacture, processing,
and distribution in commerce bans.
Much of the life cycle and a significant
portion of risk posed by export products
occurs 1n the United States. The most
significant source of exposure that could
be quantified by EPA for this rule 1s
primary and secondary manufacturing.
Durning primary manufacture asbestos
fibers are introduced into the production
process. During secondary manufacture,
an asbestos fiber-containing component
18 used. EPA has concluded that these
activities cause significant occupational
and non-occupational exposures to
workers and their families, populations
surrounding plant sites, and the general
population. In light of the high individual
risk caused by exposure to asbestos,
EPA has concluded that exposures due
to manufacturing or processing of these
asbestos-containing products for export
pose an unreasonable nsk of injury to
human health 1n the United States.

EPA has not found that asbestos-
contaiming products imported into the
United States for the sole purpose of
shipment to another country pose an
unreasonable nsk. Therefore, such
activities are not subject to this rule's
bans. However, for the reasons
described above, imported products that
are repackaged or otherwise processed
in the United States before shipment to
another country are subject to the rule’s
bans.

The proposal would have exempted
the 1mport of small quantities of
otherwise banned asbestos-contaiming
products for personal use from the rule’s
bans. EPA received comments indicating
that many new automobiles are
mported by individuals. However, EPA
18 uncertain about the extent of any risk
reduction that would be achieved by a
ban on these activities. Therefore, the
final rule’s ban on importation excludes
the act of bringing small quantities of
articles into the United States for
normal personal or business activities
{not including distribution of asbestos-
contaimng products 1n commerce)
involving the use of a banned product
either alone or as a component or part of
a larger object. Similarly, the definition
of import excludes activities such as the
movement of automobiles with
asbestos-containing products as integral
parts of the auto, back and forth across

the United States border.during the
normal course of personal or business
activities. The final rule bans the import
of products that are purchased or
otherwise acquired outside of the United
States for the sole purpose of resale.

For example, after the effective date
of the ban on OEM brake pads, a 1994 or
later model year automobile containing
banned asbestos-containing parts
cannot be purchased in Canada or
another country and be transported by a
person to the United States for resale.
However, the rule does not ban the
import by a person of such a vehicle for
personal use in the United States. For
purposes of enforcing this provision,
EPA will consider a vehicle to be
imported for personal use if the person
mmporting the vehicle imports no more
than one vehicle contaiming banned
products every 5 years. If a person
imports a vehicle more frequently, EPA
will presume that the activity 1s subject
to the rule's bans. Other activities that
are excluded from the definition of
mport include driving across the U.S.
border 1n a 1994 or later model year
automobile containing banned products
during the course of transacting
business or for recreational purposes, or
purchasing a used (i.e., pre-1994 model
year) vehicle containing asbestos brakes
1n another country and transporting it
mnto the United States.

C. Bans on Distribution 1n Commerce

Available evidence shows that the
release of asbestos fibers occurs not
only 1n the manufacture and processing
of asbestos products, but also in their
use and maintenance. EPA proposed to
ban activities mvolving asbestos
products because of this life cycle risk.
The proposed ban also implicitly would
have prohibited the eventual
distribution of these products m
commerce because persons would not
be permitted to manufacture, import, or
process asbestos products.

Consistent with the intent of the
proposal, this final rule explicitly
prohibits the distribution in commerce of
asbestos products within the specified

‘timeframe after manufacture,

importation, and processing bans for the
products become effective. The time
periods for distribution in commerce
were established to afford affected
parties sufficient time to sell existing
stocks and therefore limit the likely
economic impact of the ban. This was
done after balancing the likely risks
presented by continued use of asbestos
products with the economic impact of an
outright ban on this activity.

As stated above, this rule bans the
distribution 1n commerce of asbestos
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products after manufacture, importation,
and processing bans for the products
become effective. The ban on
distribution in commerce for products
subject to the Stage 1 manufacture,
importation, and processing ban will
become effective on August 25, 1992. For
Stage 2 products, the ban on distribution
1n commerce will become effective on
August 25, 1994. For Stage 3 products,
the ban on distribution 1n commerce will
become effective on August 25, 1997

Remaining “‘stock-on-hand” of an
affected product must be disposed of
within 6 months of the effective date of
the ban on distribution 1n commerce.
Remaining stocks include all units of the
product in the possession or control of
the person subject to the distribution 1n
commerce ban. Disposal must be by
means that are 1n compliance with
applicable local, State, and Federal
restrictions.

The rule’s distribution in commerce
ban does not cover all actions taken
with respect to asbestos-containing
products. For purposes of the rule, the
term “distribution 1n commerce” does
not cover end use activities, for
example, sale, resale, holding, or
delivery, with respect to asbestos
products by persons who use the
product after it is manufactured,
imported, or processed. For example, the
term “distribution 1n commerce” does
not include the resale of homes or motor
vehicles that contain asbestos-
contamning parts or products or the
mstallation of asbestos-containing brake
pads in a person's automobile after the
distribution 1n commerce of such brake
pads 18 banned. (However, itis a
violation of this rule for a person to
engage 1n selling brake pads to anyone.)
This prowvision also does not cover the
disposal of asbestos-containing
products.

EPA recogmzes that some asbestos-
containing products which are excluded
from the ban may be very similar in
form to asbestos-contaimng products
that are banned. For example, this rule's
bans do not cover the manufacture,
importation, processing, and distribution
in commerce of high-grade electrncal
paper, a product which may be similar
in some cases to millboard or other
asbestos paper products. Persons might
try to manufacture or distribute the
excluded products for uses that are
banned. Such activities would violate
this rule’s bans because this conversion
of use will be interpreted by EPA to be
processing or distribution 1n commerce
of the banned products. The definitions
of processing and distribution in
commerce are broad and will be
interpreted by EPA to cover activities

which involve the conversion of
excluded asbestos-containing products
n this manner.

D. Labeling

Products that are subject to a current
or future ban on manufacturing,
processing, import, or distribution 1n
commerce must be labeled as follows:

Notice—This product contains ASBESTOS.
The U.S. Environmental Protection Agency

.has banned the distribution in U.S. commerce

of this product under section 6 of the Toxic
Substances Control Act {15 U.S.C. 2605) as of
(insert the effective date of ban on
distribution 1n commerce). Distribution of this
product in commerce after this date and
intentionally remowving or tampenng with this
label are violations of Federal law.

The purpose of thig labeling requirement
18 to facilitate efforts by manufacturers,
importers, processors, and distributors
to comply with this rule's bans and
EPA's efforts to enforce the rule.
Labels must be applied by
manufacturers, importers, and-
processors to specified products
produced after the dates listed below,
and to all stock-on-hand of these
products in their possession or control
at that time. The effective dates of the
labeling requirement are as follows:

Date by which

Products products must

Products banned in Stage 1..............] Aug. 27, 1990

Products banned in Stage 2, plus | Aug. 25, 1992
aftermarket disc and drum brake’
products.

All other products banned n Stage | Aug. 25, 1995
3.

Therefore, a manufacturer, importer, or
processor of a product banned in Stage 2
must label all stock-on-hand of the
product as of August 25, 1992, as well as
any further stock of that product
manufactured, imported, or processed
after that date. Products must be labeled
at the times indicated to ensure that a
substantial portion of the stock 1n the
chain of distribution after the effective
date of the manufacture, importation, or
processing bans are labeled to facilitate
enforcement and compliance efforts.
Asbestos-containing brake pads, drum
brake limings, and brake blocks must be
labeled earlier than other products
because of the relatively long potential
shelf life of brake products and to
facilitate compliance with the two-part
ban of asbestos friction products.

For purposes of this labeling
requirement, “stock-on-hand” means all
units of the product 1n the possession or
control of the manufacturer, importer, or
processor. This includes products stored
by a separate commercial entity, but

still within the direction or control of the
manufacturer, importer, or processor.

Manufacturers, importers, and
processors must insert in the label they
apply to their products the effective date
of the ban on distribution in commerce
for that product. Labels must be
displayed prominently on product
packaging, as described below. Labels
must be either printed on product
packaging or 1n the form of either a
sticker or tag made of plastic, paper,
metal, or another durable matenal and
securely adhered or attached to product
packaging. Labels must be securely
attached so that they cannot be removed
without being defaced or destroyed.
They must be written in English in block
letters and numerals. Text in other
languages 1s permitted 1n addition to the
English language text. The color of the
text must contract with the background
of the label. Labels must be applied in a
visible location on the exterior of the
immediate packaging in which a product
18 distributed 1n commerce. However, if
the product packaging has no visible
surfaces larger than 5 square inches, the
person subject to the labeling
requrement must either securely attach
a tag containing the required language to
the product packaging or must label the
next outer container in which the
smaller wrapped products are packed
for storage, transport, or distribution.
Labels must be applied directly onto
products which are stored, shipped, or
distributed in commerce without
packaging or wrapping. However, if a
product 1s otherwise properly labeled
and1s removed from the properly
labeled packaging only when distributed
to the end user, the product does not
need to also be labeled directly.

Compliance with the labeling
requirements of this rule does not fulfill
labeling requirements established under
the Federal Hazardous Substances Act
(FHSA, 15 U.S.C. 1261},

E. Exemption Application Procedures

EPA believes that exemptions from
the rule’s bans on future manufacture,
importation, processing, and distribution
in commerce will fall into two different
categories, those involving existing
asbestos-containing products or existing
uses of asbestos in products and those
mvolving new uses of asbestos 1n
products or new asbestos products. This
rule provides two approaches to
obtaining an exemption from these bans.

EPA has already determined that
activities involving most asbestos-
contaimng products present
unreasonable nsks of injury to human
health. Therefore, procedures in the final
rule for evaluating exemption
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applications involving manufacture,
importation, processing, and distribution
in commerce of asbestos-containing
products 1n categories identified 1n this
rule or uses of asbestos in these
products place the burden upon the
applicant to show that he or she has
made demonstrable good faith efforts to
develop substitutes for its product and
that granting the exemption will not
result in an unreasonable risk of injury
to human health.

EPA 18 uncertamn about the facts and
circumstances that will attend any
potential exemption involving new
asbestos-containing products or new
uses of asbestos. In view of this
uncertainty about these products or
uses, EPA believes that it 13 appropnate
to employ a different process for
reviewing exemptions for new asbestos
products or uses. Thus, requests for
exemption for new products or uses will
be treated as a petition to amend this
rule pursuant to section 21 of TSCA.
Such petitions should comply with the
procedures of section 21 and contain, at
a minimum, the type of information set
forth 1n this final rule for exemption
applications.

The remainder of this Unit discusses
general exemption procedures for
applications involving products
identified 1n the rule. Exemptions for
military uses are discussed in Unit IILF
of this preamble.

1. Information requirements. This
provision allows that EPA will exempt
products from the rule’'s bans if an
applicant can show that the activity
described 1n the application will not
result 1n an unreasonable risk of injury
to human health and that the applicant
has made demonstrable good faith
efforts to develop substitutes that do not
pose an unreasonable nisk. EPA will
balance the vartous information
received 1n an exemption application in
determiming whether the applicant has
met the critena for granting an
exemption. Applicants for exemptions
must submit to EPA data or discussions
addressing each of the following 1ssues
regarding their product:

a. Data demonstrating the exposure
level over the life cycle of the product
that 18 the subject of the application.

b. Data concerning:

1. The extent to which non-asbestos
substitutes for the product that 1s the
subject of the application fall
significantly short in performance under
necessary product standards or
requirements, including laws or
ordinances mandating product safety
standards.

1. The costs of non-asbestos
substitutes relative to the costs of the
asbestos-containing product and, in the

case 1n which the product is a
component of another product, the effect
on the cost of the end use product of
using the substitute component.

iii. The extent to which the product or
use serves a mgh-valued use.

¢. Evidence of demonstrable good
faith attempts by the applicant to
develop and use a non-asbestos
substance or product which may be
substituted for the asbestos-containing
product or the asbestos in the product or
use that 18 the subject of the application.

d. An explanation of why the
continued manufacture, importation,
processing, distribution in commerce,
and use, as applicable, of the product
will not present an unreasonable risk of
mjury to human health.

Exemption applications which do not
contain these items of information and
the other information requred under
§ 763.173(d) will be considered
incomplete and will be returned to the
applicant without further action by EPA,
Exemption applications that are
returned as incomplete can be
resubmitted with the additional required
information, The resubmitted
application will carry the resubmittal
date as the date of receipt.

2, Procedures for submitling
exemption applicalions. Exemption
applications cannot be submitted for
products subject to the following bans
before the dates indicated, as follows:

Manufacture, Importation, and
Processing

Stage 1—August 25, 1989

Stage 2—February 26, 1992

Stage 3—February 27 1995
Distribution in Commerce

Stage 1—February 26, 1380

Stage 2-—February 26, 1993

Stage 3—February 26, 1998
EPA believes that, because of the raptd
development of asbestos substitutes,
decisions on exemption applications
made before these dates would be
premature. However, EPA will consider,
if approprate, arguments made for an
exemption from a ban on distribution in
commerce for a product at the time and
applicant submits an application for an
exemption from a manufacture,
importation, or processing ban.

Exemption applications must be
addressed to; TSCA Document
Processing Center (TS-790), Office of
Toxic Substances, U.S. Environmental
Protection Agency, 401 M Street SW
Washington, DC 20460, ATTN: Asbestos
Exemption.

3. EPA review and decision. EPA’s
review periods for exemption
applications for existing products will
vary, depending on the timeliness of
their submission and the adequacy of

the data that is submitted. If a complete
exemption application 18 submitted
more than 1 year before the effective
date of the applicable ban (or 9 months
before the effective date of the ban in
the case of Slage 1 manufacture,
importation, and processing bans), EPA
will complete its review of the
application and 1ssue its decision prior
to the effective date of the ban. If EPA
fails to meet this deadline, the applicant
will be granted an automatic extension
of up to 1 year, or until EPA decides
whether to approve the application,
during which the applicant can continue
the activity that s the subject of the
application. EPA will render its decision
during the extension period.

For example, if a ban becomes
effective on September 1, 1994, an
exemption application for a product.
subject to that ban cannot be submitted
to EPA before March 1, 1993. To ensure
a decision by EPA on an application
before the ban's effective date, the
applicant must submit the application to
EPA before September 1, 1993.

If an exemption application 18
submitted less than 1 year before the
effective date of the applicable ban or
after the ban, EPA will 1ssue a decision
as soon as 18 feasible. The submitter of
this “late” application must cease the
banned activity as of the effective date
of the ban unless EPA grants the
exemption.

For example, if a manufacture or
importation ban becomes effective on
September 1, 1994, and an application
for a product subject to the ban 1s
received by EPA on April 1, 1994, EPA
will render its decision on the
application as soon as 1s feasible. If EPA
has not rendered a decision granting the
exemption by September 1, 1994, the
applicant must cease manufacture or
importation of the product.

If EPA demes an exemption
application before the effective date of a
ban, the applicant must cease the
activity as of the effective date of the
ban, or within 30 days after receipt of
the demial if it is 18sued less than 30
days before the effective date of the
ban. If a denial 1s rendered during an
extension period, the applicant must
cease the banned’activity withim 30 days
after the 1ssuance of the demial.

For example, if the effective date of a
ban 18 November 1, 1994, and EPA
renders a demal on June 1, 1994, the
activity must cease by November 1,
1994. If the effective date of the ban 1s
July 1, 1994, and EPA renders a demal
on June 15, 1994, the activity must cease
by July 15, 1994. Further, if an extension
pertod runs until December 1, 1994, and
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EPA 1ssues a denual on June 1, 1994, the
activity must cease by July 1, 1994.

The time frames discussed in the
preceding paragraphs for EPA’s review
of exemption applications do not apply
to applications pertaining to new uses of
asbestos. Applications for new uses will
be subject to the deadlines for EPA
review and decision specified in section
21 of TSCA.

Upon receipt of a complete exemption
application, EPA will 1ssue a notice in
the Federal Register announcing receipt
of the application and inviting
comments. EPA will consider any
comments received in determining
whether to grant or deny the
application. EPA may request further
mnformation from the applicant to assist
1n determining whether the exemption
application meets the rule’s critena.

When denying an application, EPA
will send the applicant a copy of the
denial via registered mail. This written
demnial 18 a final Agency action for
purposes of judicial review.

If EPA proposes to grant an
application, EPA will 1ssue a notice in
the Federal Register requesting
comments on its proposal or the
submussion of supplementary
information. EPA will consider any
comments received when preparing its
final decision. A final grant of an
exemption application will be 1ssued by
Federal Register notice and, likewise, 18
a final Agency decision for purposes of
Judicial review. The notice will state the
length of the exemption pertod granted
by EPA. In addition, if an application 18
approved, EPA may notify the applicant
that the labeling requirements of
§ 763.171 have been stayed until a later
date indicated by EPA or otherwise
modified in the exemption application
approval.

Exemption renewal applications
cannot be submitted earlier than 15
months before the end of the exemption
period, unless so allowed 1n the notice
granting the onginal exemption. Notices
received between 15 months and 1 year
before the end of the exemption period
will be granted or demed before the end
of the exemption penod. Renewal
applications recewed thereafter will be
granted or demed by EPA as soon as 18
feasible. The activity that 1s the subject
of the renewal application may not
continue beyond the onginal exemption
period unless EPA grants the renewal.

4. Factors considered m evaluating
exemption applications. EPA has
concluded that the future manufacture,
importation, processing, and distribution
1n commerce of most asbestos-
containing products results in an
unreasonable risk of injury to human
health. The rule seeks the elimnation of

these risks by banning the future use of
asbestos 1n many products in U.S,
commerce. Therefore, exemptions will
be granted by EPA only in those
instances where a clear showing 18
made by an applicant that the activity
described 1n the exemption application
meets the critena set out 1n this
preamble and rule. The criteria require
the applicant to demonstrate that the
activity described in the application will
not result in an unreasonable risk of
mjury to human health and that the
applicant has made demonstrable good
faith efforts to develop substitutes that
do not pose an unreasonable nisk. EPA
believes that these critena are
consistent with the findings 1n this rule,
yet provide applicants an opportunity to
demonstrate that they are entitled to an
exemption in certain non-routine
circumstances.

EPA'’s evaluation of exemption
applications will involve a balancing of
a number of factors which go into
determiming whether the exemption
criteria have been met. These factors
nclude the availability of suitable
substitutes and the feasibility of
substituting for asbestos in the product,
asbestos exposure risks posed by the
continued use of the asbestos product,
whether the asbestos use 18 a high-
valued use, and the efforts of the
applicant to develop substitutes. EPA
will grant an exemption only after
carefully balancing all the factors
presented 1n an application. The
paragraphs that follow provide
guidelines which EPA will follow 1n
applying the above-stated exemption
criteria i1n making decisions on
exemption applications.

Generally, EPA does not intend to
grant exemptions to applicants who are
merely seeking to avoid their share of
the costs imposed by the actions taken
1n this rule. Also, EPA does not intend to
grant exemptions that would indefinitely
extend the use of asbestos 1n products.

EPA has concluded that exposure to
asbestos during the life cycles of the
products that are subject to this rule
poses an unreasonable risk of injury to
human health. Therefore, EPA does not
mtend to grant exemption applications
that are based solely on the rationale
that relatively low levels of exposure
exist, because exposure levels may be
only one of several factors balanced in
detemiming whether the use described 1n
an exemption application would pose an
unreasonable risk. EPA has also found
that suitable non-asbestos substitutes
exist for most uses of asbestos.
Therefore, if 8 non-asbestos substitute
ex1sts for a product and 1s 1n use by one
or more of the producers in the market
for the product, EPA does not intend to

grant an exemption to one producer
based on the cost or difficulty of
modifying its production process or of
setting up a supply system for obtaining
the substitute. EPA has, in establishing
the effective dates for the bans, afforded
sufficient time to allow producers and
distributors to develop and implement
transition plans. Therefore, EPA does
not intend to grant an exemption
because an applicant has yet to
purchase the necessary equipment, to
set up systems of supply for substitutes,
or to make other transition plans.

Also, EPA does not intend to grant or
renew an exemption if the applicant has
failed to make a tangible, documented
effort to 1dentify, develop, and use
suitable non-asbestos substitutes for the
product which 1s the subject of the
exemption application.

In addition, EPA does not intend to
grant an exemption merely because
using a substitute 18 somewhat more
costly 1n the production of a product
than using asbestos. However, EPA may
grant an exemption for an existing
asbestos product if, in addition to other
factors, a non-asbestos substitute for the
product has not been developed or
adapted, despite the best efforts of the
requestor, or if available substitutes are
unreasonably expensive to purchasers.

F Military Exemptions

EPA and the Department of Defense
will develop a Memorandum of
Understanding establishing mechansms
for dealing with asbestos-contaiming
products used for military purposes.
Along with the critena for consideration
of general exemptions described 1n the
preceding Unit, consideration will be
given to the military nature of such uses
and the mission of the Department of
Defense. EPA and the Department of
Defense will jointly develop procedures
for exemptions from this rule for
asbestos-containing products used for
military purposes.

G. Recordkeeping

To ensure compliance with this rule,
and to assist enforcement efforts, EPA 15
requiring under the authority of sections
6 and 8 of TSCA that all manufacturers,
importers, and processors of certain
asbestos-containing products keep
records. Section 8(a) provides broad
authority for EPA to require
manufacturers, importers, and
processors to keep records. Section 8(a)
exempts small businesses from reporting
1n certain cases. However, EPA may
require manufacturers, importers, and
processors of a substance subject to a
rule under section 6 of TSCA to
matintain records. Since asbestos 1s
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already subject to rules under section 6
and 1s also subject to this one, the small
business exemption of section 8(a)
would not apply. EPA believes that
these recordkeeping requirements
represent very little burden and are
necessary for the enforcement of this
rule.

EPA also has authority under section
6 to require recordkeeping and reporting
related to the other regulatory
requirements mmposed by EPA under
section 6. In this case, section 6 provides
the authority to apply the recordkeeping
requirements to distributors of asbestos-
containing products who are not also
manufacturers, importers, or processors
of these products subject to section 8(a).
EPA has used this section 6
recordkeeping and reporting authority
previously in its polychlonnated
biphenyl and asbestos rules
promulgated under TSCA section 6 1n 40
CFR Parts 761 and 763.

1. Inventory. As of the effective date
of a.ban on manufacture, importation, or
processing, all manufacturers, importers,
and processors of products subject to
the ban must take an inventory of their
stock-on-hand of the banned products.
This inventory must consist of a count of
the number of product units 1n stock, in
terms of the unit measure or form in
which the product 18 used or sold, and
the location of current stock. “Stock-on-
hand” covers all stock owned or
controlled by the manufacturer,
importer, or processor. This includes
stock 1n a storage location owned by the
person, as well as stock 1n storage
locations owned by others if the stock
remains within the direction or control
of the person. Results of this inventory
must be retained by the manufacturer,
importer, or processor for 3 years.after
the effective date of the ban. The
purpose of this inventory 1s to serve as a
baseline for EPA’s enforcement of the
rule’s bans on manufacture, importation,
processing, and distribution in
commerce. Inventory results will be
compared by EPA nspectors with the
business records maintained under
§ 763.178(b)(1) to determine compliance
with this rule.

2. Records. Manufacturers, importers,
and processors must maintan a copy of
all labels used 1n compliance with
§ 763,171 for 3 years after the effective
date of the ban on distribution 1n
commerce to which the label applies.
For example, if the label 1s required for a
product banned from distribution in
commerce as of October 1, 1992, the
records regarding the label must be
maintained until October 1, 1995.

Manufacturers, importers, processors,
and those persons.subject to bans on
distribution 1n commerce must maintain

normal business and sales records.
recording the dates and quantities
purchased of all products subject to
bans. These records must be maintained
for transactions from the effective date
of the manufacture, importation, or
processing ban for a product until the
effective date of the ban on distribution
in commerce for the product. These
records must be maintained for 3 years
after the effective date of the ban on
distribution mn commerce for a product.

For example, if a manufacturer
produces an asbestos-containing
product that 18 subject to a manfacture
ban that takes effect on September 1,
1993, the manufacturer must by that
date, make an inventory of the stock-on-
hand of the banned product as of that
date. A record of the inventory must be
maintained until September 1, 1998.. The
manufacturer must also keep records of
all sales or transfers. of the product
between September 1, 1993, and the
effective date of the ban on distribution
in commerce (for purposes of this
example, September 1, 1994). These
records must be maintained by the
manufacturer until at least September'1,
1997

IV Summary of Analyss Supporting
Ths Final Rule

EPA's basis for this rule, as described
n the proposal, remains largely
unchanged. EPA's unreasonable nisk
findings under section 6 of TSCA are
based on extensive data gathering,
modeling, analysis, and review of public
comments. EPA’s findings are
summarized briefly i this preamble.
This preamble also addresses significant
public comments raised during the
course of this rulemaking. EPA has
addressed other comments 1n a separate
Response to Comments' document,
which 18 incorporated by reference 1n
this preamble and is included 1n the
public docket. The following documents
are also contained 1n the public docket
and serve as the primary, although not
exclusive, basis for the actions taken in
this rule.

1. Regulatory Impact Analysis, EPA,
1988. This document analyzes the costs
and benefits of various options for
regulating the risks of exposure to
asbestos, and includes an analysis of
available substitutes for asbestos-
contaming products, a regulatory
flexibility analysis, and materials on the
models and computational procedures
used, survey results, health effects and
studies, costs of converting capital
equipment from asbestos-usmg
processes, the producer surplus loss
determination, economic impacts data
and analyses, and sensitivity analyses.

2. Three documents evaluating the
magnitude of potential routes of human
exposure to asbestos: (a) Asbestos
Exposure Assessment, EPA, 1988, This
document analyzes the occupational
exposure to asbestos and asbestos
releases from manufacturing plants and
commercial operations 1n the U.S.

(b) Asbestos Modeling Study, EPA,
1988. This document analyzes the
ambient exposure levels resulting from
the release of asbestos to the
atmosphere from industrial and
commerical sources.

(c) Non-occupational Asbestos
Exposure Report, EPA, 1988. This
document analyzes the level of
consumer and ambient exposures to
asbestos.

3. Three reports evaluating the
extensive data base on human health
hazards posed by asbestos: (a) Aiwrborne
Asbestos Health Assessment Update,
EPA, 1986. This document was prepared
by EPA’s Office of Research and
Development and was reviewed,
critiqued, and updated in response to
peer review comments from the
Environmental Health Committee of the
EPA Science Advisory Board (SAB). The
SAB advises the EPA Adminstrator on
scientific matters,

(b) Report to the U.S. Consumer
Product Safety Commussion by the
Chronic Hazard Advisory Panel on
Asbestos, CPSC, 1983. This document
was written by a panel of seven
scientists selected by CPSC from a list
of nominees by the National Academy
of Sciences after a nationwide
solicitation.

(c) Asbestiform Fibers: Non-
occupational Health Risks, National
Academy of Sciences, Committee on
Non-occupational Health Risks of
Asbestiform Fibers, 1984. This document
was written by an expert panel of 13
members.

4. Health Hazard Assessment of Non-
Asbestos Fibers, EPA, 1988. This
document evaluated the potential
hazard posed by major non-asbestos
fiber substitutes for agbestos. This
document was based 1n part on Recent
Epidemiological Investigations on
Populations Exposed to Selected Non-
Asbestos Fibers, EPA, 1988.

Other matenals used 1n the
development of this rule are cited in the
text of this preamble and listed'in Unit
XI of this preamble.

V Regulatory Assessment

Section 8 of TSCA authorizes EPA to
promulgate a rule prohibiting or limiting
the amount of a chemical substance that
may be manufactured, processed, or
distributed in commerce 1n the U.S. if



Federal Regster / Vol. 54, No. 132 / Wednesday, July 12, 1989 / Rules and Regulations

29467

EPA finds that there 15 a reasonable
basis to conclude that the manufacturer,
processing, distribution 1n commerce.
use, or disposal of the chemcal
substance, or any combination of these
activities, presents or will present an
unreasonable risk of injury to human
health or the environment.

Section 6{c)(1} of TSCA requires EPA
to consider the following factors when
determining whether a chemical
sul])(stance presents an unreasonable
nsk:

1. The effects of such substance on
human health and the magnitude of the
exposure of human beings to such
substance.

2. The effects of such substance on the
environment and the magnitude of the
exposure of the environment to such
substance or mixture.

3. The benefits of such substance for
various uses and the availability of
substitutes for such uses.

4. The reasonably ascertainable
economic consequences of the rule, after
consideration of the effect on the
national economy, small businesses,
technological innovation, the
environment, and public health.

To determine whether a risk from
activities involving asbestos-contamning
products presents an unreasonable nsk,
EPA must balance the probability that
harm will occur from the activities
against the effects of the proposed
regulatory action on the availability to
society of the benefits of asbestos. EPA
has considered these factors in
conjunction with the extensive record
gathered in the development of this rule.
EPA has concluded that the continued
manufacture, importation, processing,
and distribution 1n commerce of most
asbestos-containing products poses an
unreasonable risk to human health. This
conclusion 18 based on information
summanzed 1n the following paragraphs
and discussed 1n the units that follow.

EPA has concluded that exposure to
-asbestos during the life cycles of many
asbestos-containing products poses an
unreasonable risk of injury to human
health. EPA has also concluded that
section 6 of TSCA 1s the 1deal statutory
authority to regulate the rnisks posed by
asbestos exposure. This rule's pollution
prevention actions under TSCA are both

the preferable and the least burdensome-

means of controlling the exposure risks
posed throughout the life cycle of
asbestos-contaiming products. Findings
supporting this conclusion include the
following:

1. Exposure to asbestos causes many
pamful, premature deaths due to
mesothelioma and lung, gastrointestinal,
and other cancers, as well as asbestosis
and other diseases. Risks attributable to

asbestos exposure and addressed by
this rule are serious and are calculated
for this rule using direct evidence from
numerous human epidemiological
studies. Studies show that asbestos 1s a
highly potent carcinogen and that severe
health effects occur after even short-
term, high-level or longer-term, low-level
exposures to asbestos. Asbestos
exposure 18 compatible with a linear, no-
threshold dose-response model for lung
cancer. In addition, there 1s no
undisputed evidence of quantitative
differences in potency based on fiber
si1ze or type.

For the quantitative nsk assessment
performed as part of this rulemaking,
EPA used dose-response constants for
lung cancer and mesothelioma that were
the geometric means of the “best
estimates” from a number of
epidermological studies. If EPA had
mstead used an upper bound estimate,
as 18 normally done by the scientific
community and in EPA regulatory sk
assessment when only data from animal
studies is available to extrapolate
human health nsk, predicted lung cancer
deaths could increase by a factor of 10
and mesothelioma deaths could increase
by a factor of 20 (Ref. 1).

2. People are frequently unknowngly
exposed to asbestos and are rarely in a
position to protect themselves. Asbestos
18 generally invisible, odorless, very
durable, and highly aerodynamic. It can
travel long distances and exist 1n the
environment for extended periods.
Therefore, exposure can take place long
after the release of asbestos and at a
distant location from the source of
release.

3. Additions to the current stock of
asbestos-containing products would
contribute to the environmental loading
of asbestos. This poses the potential for
an increased risk to the general
population of asbestos-related disease
and an increased risk to future
generations because of asbestos’
longevity.

4. Asbestos fibers are released to the
arr at many stages of the commercial life
of the products that are subject to this
rule. Activities that migh lead to the
release of asbestos include mining of the
substance, processing asbestos fibers
nto products, and transport,
nstallation, use, maintenance, repatr,
removal, and disposal of asbestos-
contaimng products. EPA has found that
the occupational and non-occupational
exposure existing over the entire life
cycles of each of the banned asbestos-
containing products poses a high level of
individual risk. EPA has determined that
thousands of persons involved in the
manufacture, processing, transport,
installation, use, repair, removal, and

disposal of the asbestos-containing
products affected by this rule are
exposed to a serious lifetime asbestos
exposure risk, despite OSHA s relatively
low workplace PEL. In addition,
according to the EPA Asbestos
Modeling Study, millions of members of
the general U.S. population are exposed
to elevated levels of lifetime nsk due to
asbestos released throughout the life
cycle of asbestos-containing products.
EPA believes that the exposure
quantified for the analyses supporting
this rule represent an understatement of
actual exposure.

5. Release of asbestos fibers from
many products during life cycle
activities can be substantial. OSHA
stated 1n setting its PEL of 0.2 f/cc that
remaining exposures pose a serious risk
because of limitations on available
exposure control technologies. Even
with OSHA's controls, thousands of
workers mvolved 1n the manufacture
and processing of asbestos-containing
products are exposed to a lifetime risk
of 1 1n 1,000 of developing cancer. Many
other exposures addressed by this rule
are not affected by engineering controls
required by OSHA's PEL or by other
government regulation. Because
asbestos 18 a mghly potent carcinogen,
the uncontrolled high peak episodic
exposures that are faced by large
populations pose a significant risk.

6. Because of the life cycle or “cradle-
to-grave” nature of the nisk posed by
asbestos, attempts by OSHA, the
Consumer Product Safety Commission
(CPSC]). and other EPA offices to
regulate the continued commercial use
of asbestos still leave many persons
unprotected from the hazards of
asbestos exposure. Technological
limitations inhibit the effectiveness of
existing or possible exposure control
actions under non-TSCA authorities.
Many routes of asbestos exposure posed
by the products subject to this rule are
outside the junisdictions of regulatory
authorities other than TSCA. EPA has
determined that the residual exposure to
asbestos that exists despite the actions
taken under other authorities poses a
serious health risk throughout the life
cycle of many asbestos-containing
products. This residual exposure can
only be adequately controlled by the
exposure prevention actions taken in
thus rule.

7 Despite the proven nisks of asbestos
exposure and the current or imminent
existence of suitable substitutes for
most uses of asbestas, asbestos
continues to be used 1n large quantities
in the U.S. in the manufacture or
processing of a wide variety of
commercial products. Total annual U.S.
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consumption of asbestos dropped from a
1984 total of about 240,000 metric tons to
less than 85,000 metric tons in 1987
according to the U.S. Department of
Intenior, Bureau of Mines data. This
change suggests that the use of
substitutes has increased markedly
since the proposal. However, the 1987
consumption total indicates that
significant exposure due to the
commercial use of asbestos and the
resultant risks would continue for the
foreseeable future absent the actions
taken 1n this rule.

Evidence supports the conclusion that
substitutes already exist or will soon
exist for each of the products that are
subject to the rule's bans. In scheduling
products for the different stages of the
bans, EPA has analyzed the probable
availability of non-asbestos substitutes.
In the rule, the various asbestos
products are scheduled to be banned at
times when it 1s likely that suitable non-
asbestos substitutes will be available.
However, the rule also includes an
exemption provision to account for
instances 1 which technology might not
have advanced sufficiently by the time
of a ban to produce substitutes for
certain specialized or limited uses of
asbestos.

8. EPA has calculated that the product
bans in this rule will result in the
avordance of 202 quantifiable cancer
cases, if benefits are not discounted, and
148 cases, if benefits are discounted at 3
percent. The figures decrease to 164
cases, if benefits are not discounted, and
120 cases, if benefits are discounted at 3
percent, if analogous exposures are not
included 1n the analysis. In all
likelihood, the rule will result 1n the
avoidance of a large number of other
cancer cases that cannot be quantified,
as well as many cases of asbestos-
related diseases. Estimates of benefits
resulting from the action taken 1n this
rule are limited to mesothelioma and
lung and gastrointestinal cancer-cases-
avoided, and do not include cases of
asbestosis and cther diseases avorded
and avoided costs from treating
asbestos diseases, lost productivity, or
other factors. EPA has estimated that
the cost of this rule, for the 13-year
period of the analyses performed, will
be approximately $458.89 million; or
$806.51 million if a 1 percent annual
decline 1n the price of substitutes 1s not
assumed. This cost will be spread over
time and a large population so that the
cost to any person 18 likely to be
negligible. In addition, the rule’s
exemption provision 18 a qualitative
factor that supports the actions taken in
this rule. EPA has concluded that the
quantifiable and unquantifiable benefits

of the rule’s staged-ban of the 1dentified
asbestos-containing products will
outweigh the resultant economic
consequences to consumers, producers,
and users of the products.

9. EPA has determined that, within the
findings required by section 6 of TSCA,
only the staged-ban approach employed
1n this final rule will adequately control
the asbestos exposure nsk posed by the
product categories affected by this rule.
Other options either fail to address
significant portions of the life cycle nsk
posed by products subject to the rule or
are unreasonably burdensome. EPA has,
therefore, concluded that the actions
taken 1n this rule represent the least
burdensome means of reducing the nsk
posed by exposure to asbestos during
the life cycles of the products that are
subject to the bans.

10. Based on the reasons summarnized
mn this preamble, this rule bans most
asbestos-containing products n the U.S.
because they pose an unreasonable risk
to human health. These banned products
account for approximately 94 percent of
U.S. asbestos consumption, based on
1985 consumption figures. The actions
taken will result in a substantial
reduction 1n the unreasonable rsk
caused by asbestos exposure mn the U.S.

A few minor uses of asbestos and
asbestos products are not included in
the ban. These uses, which account for
less than 8 percent of U.S. asbestos
consumption based on 1985 data, do not
pose an unreasonable risk, based on
current knowledge. For some product
categories, EPA was unable to find that
the products pose an unreasonable risk
because asbestos exposure 1s minimal
over the product’s life cycle relative to
the exposures posed by other products.
In other mstances EPA currently has
msufficient information about either
asbestos exposure attributable to the
products or the future availability of
suitable substitutes to make a finding of
unreasonable risk. Exposure information
was considered mnsufficient in cases
where monitoring data was largely
unavailable for most major stages of a
product’s life cycle and too little was
known about exposures during these
stages to estimate exposure by analogy
to those posed by other products. When
no mformation 1s available for a product
indicating that cost-effective substitutes
exist, the estimated cost of a product
ban 18 very hugh. In all of these cases,
the risk reduction potential that EPA
could quantitatively or qualitatively
estimate as a result of possible
regulatory actions could not be justified
in light of the resultant costs, under the
critena of section 8 of TSCA.

Human health effects of asbestos and
EPA’s cancer nisk extrapolation are
discussed 1n Units V.A.1 and V.A.2 of
this preamble. The extent of human
exposure to asbestos and the resulting
risks are discussed in Unit V.A.3 of this
preamble. Asbestos substitutes are
discussed in Units V.C. and V.F of this
preamble. EPA’s evaluation of the
viability of other regulatory options
under TSCA 1s discussed in Unit V.E. of
this preamble. EPA’s evaluation of the
viability of actions under authorities
other than TSCA to control the nsk
posed by asbestos exposure 1s discussed
in Units VI and VII of this preamble.
EPA’s estimates of the costs and
benefits of this rule are discussed in
Unit V.D. of this preamble. EPA’s
evaluations of the nsks posed by the
different categories of asbestos-
containing products are summarized 1n
Unit V.F of this preamble.

A. Health Effects and Magnitude of
Exposure To Asbestos

1. Health effects. The human health
effects caused by exposure to asbestos
are well-documented. This Unit
reiterates the major health effects and
the uncertainties that exist regarding
this subject. More comprehensive
analysis can be found 1n the Airborne
Asbestos Health Assessment Update
{Ref. 1), the Report to the U.S. Consumer
Product Safety Commussion by the
Chronic Hazard Advisory Panel on
Asbestos (Ref. 2), and Asbestiform
Fibers: Non-occupational Health Risks
(Ref. 3). Further responses to comments
on this subject.can.be found in the ..
Response to Comments document.

Asbestos 18 a chemical substance as
that term 1s.defined 1n section 3(2) of
TSCA. It 18 well-recogmzed that
asbestos 13 a human carcinogen and is
one of the most hazardous substances to
which humans are exposed in both
occupational and non-occupational
settings. As OSHA stated 1n its final
rule, published n the Federal Register of
June 20, 1986 (51 FR 22612), establishing
a 0.2 fibers-per-cubic-centimeter {f/cc)
PEL for asbestos, “OSHA 18 aware of no
mstance 1n which exposure to a toxic
substance has more clearly
demonstrated detrimental health effects
on humans than has asbestos exposure.”
There 13 wide agreement that all types
of asbestos fibers are associated with
pulmonary fibrosis (asbestosis), lung
cancer, and mesothelioma.
Gastrointestinal cancer and other
cancers at extrathoracic sites, as well as
other lung disorders and diseases, have
also been associated with asbestos
exposure, although the consistency and
magnitude of the excess nsks of these

~
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diseases are not as great as for lung
cancer and mesothelioma. All of these
asbestos-related diseases are life-
threatening or disabling and cause
substantial pamn and suffering.

The conclusions reached by EPA
regarding the health effects of asbestos
exposure represent a widely accepted
consensus of opinions of health
agencies, scientific orgamzations, and.
mdependent experts. The major health
effects of asbestos are summarized
below.

a. Lung cancer and mesothelioma.
Lung cancer has been responsible for
the largest number of deaths
attributable to occupational exposure to
all of the principal commercial asbestos
muneral types: chrysotile, amosite,
croctdolite, and anthophyllite. Excess
lung cancers have been documented
among workers involved 1n asbestos
mining and milling and in the
manufacturing and use of a variety of
asbestos products. Lung cancer risk
appears to increase with both the level
and duration of exposure. The latency
period for the disease 1s generally 20
years or more after exposure. This
means that lung cancer usually does not
manifest itself until 20 years after the
disease-nitiating exposure. Most
persons who develop lung cancer die
within 2 years of diagnosis.

While both asbestos and cigarette
smoking can separately increase sk of
lung cancer, together they appear to
interact synergistically to multiply lung
cancer risk in humans. Commenters
have suggested that smoking should be
controlled to reduce the very high lung.
cancer risk due to combined asbestos
exposure and smoking. However, even
complete control of the smoking factor,
if possible, would leave a substantial
health sk since the asbestos-related
nisk of lung cancer to nonsmokers and of
mesothelioma (which 1s apparently not
affected by smoking) would remain.

Mesothelioma 1s a rare cancer of the
lining of the lung (pleural mesothelioma)
or abdominal cavity (peritoneal
mesothelioma). Mesothelioma has been
associated with occupational exposure
to chrysotile, amosite, and crocidolite.
Epidemiological studies suggest that
mesothelial nsk rises rapidly with time
from the onset of exposure. Risk also
increases with both intensity and
duration of exposure. The latency period
for the disease 1s generally between 25
and 30 years. In almost all instances, the
disease 1s rapidly fatal, with survival
times of less than 2 years after
diagnosis. There 1s no evidence that
cigarette smoking increases the rsk of
developing asbestos-induced
mesothelioma.

Most eptdemuological studies have
been conducted on occupational
populations exposed to high airborne
concentrations of asbestos for relatively
long periods of time. However, short-
term occupational exposures have been
shown to cause serious health effects.
For example, one group of asbestos
factory workers with less than 2 months
of occupational exposure had a two-fold
increase 1n lung cancer risk (Ref. 4).
Also, many documented cases of
mesothelioma have been linked to
extremely brief exposures to relatively
high concentrations of asbestos (Ref, 1),

There 15 also direct evidence of
adverse health effects from non-
occupational asbestos exposure.
Increased risk of pleural abnormalities
and mesothelioma have been observed
in families of asbestos workers,
presumably due to the dissemination of
fibers in the home from contaminated
work clothes. Mesotheliomas have also
been documented 1n populations whose
only 1dentified exposure was living near
asbestos mines or asbestos product
factories, or shipyards with heavy
asbestos use (Ref. 1).

Ammal studies confirm the.
eprdemiological findings regarding the
health effects of asbestos exposure. All
commercial forms of asbestos have been
shown to produce lung tumors and
mesothelioma 1n laboratory ammals
with no substantial differences between
the form of asbestos forms 1n
carcinogenic potency.

b. Gastrointestinal cancer. A number
of epidemiological studies have
documented significant increases in the
incidence of gastrointestinal cancer due
to occupational exposure to asbestos.
Gastrointestinal cancers consist largely
of cancers of the esophagus, stomach,
colon, and rectum. However, the
magnitude of gastrointestinal cancer rnsk
18 lower than that of lung cancer or
mesothelioma and no dose-response
data are available.

A number of commenters argued that
the evidence indicating a positive
association between gastrointestinal
cancer and asbestos exposure i1s weak
and inconclusive. They indicated that
umdentified facts may cause the excess
gastrointestinal cancers. Commenters

suggested that many of the excess

cancers attributed to gastrointestinal
sites may be due to misdiagnosis of
peritoneal mesotheliomas. Other
commenters contended that in the
absence of any positive experimental
evidence, the epidemiology data alone
do not support the conclusion that
exposure to asbestos can cause
gastrointestinal cancer.

EPA recogmizes that the evidence
supporting an association between
gastrointestinal cancer and asbestos
exposure 18 not as strong as that which
1s available to support an association
between asbestos exposure and lung
cancer and mesothelioma. However,
after weighing available information,
EPA believes that there 1s evidence of a
strong causal relationship between
asbestos exposure and gastrointestinal
cancer excess. This evidence includes
the following: (1) A statistically
significant increase 1n gastrointestinal
cancer was found 1n 10 of 23
epidemiological studies. (2) A consistent
relationship exists between increased
gastrointestinal cancer nsk and
mcreased lung cancer nisk
(approximately 10 to 30 percent of the
lung cancer excess). (3) It 1s biologically
plausible that asbestos could be
associated with these tumor sites,
because it 1s conceivable that the
majority of fibers inhaled are cleared
from the respiratory tract and
subsequently swallowed, allowing the
fibers to enter the gastrointestinal tract
(Ref. 5). Additionally fibers may be
swallowed directly. (4) One study
demonstrated some evidence of
carcinogemcity i male rats fed diets
contaming intermediate range size
chrysotile asbestos (65 percent 10
mucrons in length) (Ref. 8).

Further, EPA does not accept the
argument that all gastrointestinal
cancers 1dentified 1n the epidemiology
studies described above are the result of
misdiagnosis. Cancers of some
gastromntestinal cancer sites (e.g.,
stomach and pancreas) could be the
result of misdiagnosis of peritoneal
mesotheliomas. However, this does not
account for all of the excess cancers
seen at sites such as the colon or
rectum. OSHA, 1n its final rule lowering
the asbestos PEL concluded that the
studies conducted to date “constitute
substantial evidence of an association
between asbestos exposure and a risk of
mcurring gastromntestinal cancer. EPA
agrees with this conclusion,
~ c. Cancers at other sites. Increased
risk of cancers other than mesothelioma
and lung and gastrointestinal cancers
have been observed 1n populations
occupationally exposed to asbestos. An
excess of laryngeal cancer 1n asbestos
workers has been reported in a number
of studies (Ref. 2). Available data,
however, indicate that there may be an
mteraction between smoking and
asbestos exposure 1n the etiology of
laryngeal cancer. Elevated nisk of
kidney cancer has also been observed in
two epidemiological studies (Refs. 7 and
8). In addition, an mcreased incidence of
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ovarian cancer has been found among
female workers 1n three studies (Refs. 9,
10, and 11). Therefore, evidence suggest
an association between asbestos
exposure and cancers other than lung
cancer, mesothelioma, and
gastrointestinal cancer. However,
because of study limitations,
inconsistencies among studies, and the
possibility of misdiagnosis of disease,
the relationship between asbestos
exposure and cancer at these
extrathoracic sites 1s not clear. Because
of this uncertainty, EPA did not
calculate the nsk of cancers at other
sites for purposes of the quantitative
risk assessment for this rule.

d. Asbestosis. Asbestosis 1s a
disabling fibrotic lung disease that has
been associated with high levels of
occupational exposure to asbestos.
Clinical s1gns and symptoms associated
with asbestosis include ghortness of
breath, pulmonary functional changes,
basal rales, and small, manly irregular,
opacities on chest radiographs.
Asbestosis can both appear and
progress many years after the
termination of exposure. All types of
asbestos have been associated with the
development of asbestosis.
Epidemiological data mdicate that the
incidence rate increases and the disease
becomes more severe with increasing
dust level and duration of exposure.
This has also been confirmed in animal
studies via inhalation exposure. It 1s not
clear whether an exposure threshold
exists for asbestosis. However, there 1s
no available evidence that disabling
asbestosis 18 caused by non-
occupational asbestos exposure or
relatively low levels of occupational
exposure. Therefore, the nsk of
disabling asbestosis from low levels of
exposure to asbestos was not calculated
for purposes of the quantitative nsk
assessment performed for this final rule.

e. Effect of fiber type. A number of
commenters argued that chrysotile, the
major commercial form of asbestos, 18
far less carcinogenic than the amphibole
asbestos types {e.g., amosite and
crocidolite) and thus, different
carcinogenic potency values for
chrysotile and amphiboles should be
used for quantitative risk assessment.

For lung cancer, EPA finds the
evidence supporting this argument to be
inconclusive and inconsistent. Some of
the lowest unit rnisk factors observed for
lung cancer are among cohorts exposed
to predominantly chrysotile asbestos
{Refs. 12 and 13). However, some of the
highest unit values are also from
exposure to primarily chrysotile (Refs.
14 and 15). This suggests that chrysotile
exposures can confer an extremely high

nisk of lung cancer. The cause of the
observed varability in lung cancer unit
nisk for chrysotile in different studies 18
unknown, but some of the varabilities
can be attributed to differences in the
fiber charactenstics associated with
different processes, uncertainties due to
small numbers in epidemiological
studies, and incorrect estimates of the
exposures of earlier years (Refs. 1 and
2).

For mesothelioma, EPA recognizes
that peritoneal mesotheliomas have
largely been associated with crocidolite
exposure and that there 18 some
epidemiological evidence suggesting
that crocidolite 18 more potent than
chrysotile i inducing pleural
mesothelioma. However, definitive
conclusions concerning the relative
potency of various fiber types in
inducing mesothelioma cannot be made
on the basis of available
epidemiological information. This 18
because: (1} Mesotheliomas are difficult
to diagnose; (2) dose-response
information for mesothelioma for
individual fiber types 18 unavailable; (3)
exposure data are inadequate; and (4)
exposure to crocidolite fibers could be
higher because they become airborne
more easily than other fiber types.
Further, numerous animal studies have
demonstrated that chrysotile 1s at least
as potent as amphiboles in inducing
both mesothelioma and lung cancer by
inhalation, as well as by injection or
implantation.

Available information indicates that
the combined epidemiological and
arumal evidence fail to establish
conclusively differences 1n
mesothelioma hazard for the various
types of asbestos fibers. In view of the
inconsistencies and uncertainty
regarding this 1ssue, EPA believes that it
1s prudent and 1n the public interest to
consider all fiber types as having
comparable carcinogenic potency mn its
quantitative assessment of
mesothelioma nisk. EPA does recognize
that some evidence exists mndicating
that amphiboles may be more potent mn
inducing mesothelioma than chrysotile.
However, the need for further study to
resolve this 18sue, and the resulting
delay in EPA's nisk assessment for
asbestos, cannot be justified given the
volume of data showing the
carcinogengc potency of all fiber types.
Similar conclusions were reached
previously by other scientific bedies and
agencies (Refs. 2, 3, and 16).

f. Effect of fiber dimension. A number
of commenters stated that while long
fibers (> 5 microns) are associated with
biological activity, fibers less than §

-microns 1n length may be mnocuous.

According to these commenters, short
fibers to not contribute to any
significant risk to humans and therefore
EPA should base its cancer nsk
estimates on only fibers longer than 5
microns 1n length.

Injection or implantation studies in
animals indicate that longer, finer fibers
of the same asbestos fiber type appear
to have greater carcinogenic potential
than shorter, thicker fibers (Refs. 1, 2,
and 3). Results of several recent
inhalation studies also indicate that long
fibers (> 5 microns) are more
carcinogenic than short fibers (<5
microns) (Refs. 17 and 18). However,
studies performed to date have not
established fiber dimensional thresholds
for potency.

Although animal studies have
provided an indication of the qualitative
relationship between fiber dimension
and carcinogenic potency, they are not
used for quantifying dose-response
relationships for humans because EPA
believes that extrapolation of data from
human exposures n the workplace to
human exposure 1n non-occupational
settings 1s ‘more appropnate. EPA based
most of its estimates of non-
occupational exposure 1n terms of the
total mass of asbestos released to air.
To estimate health risks from the non-
occupational exposure, the mass
measurements need to be converted to
the equivalent optical fiber
concentration (fibers longer than 5
microns and greater than 0.25 um 1n
diameter) that are used as dose
measurements 1 workplaces for which
dose-response relationship has been
developed. Some data exist that relate
optical fiber counts to the total mass of
asbestos. The range of conversion
factors between optical fiber count mass
concentration 18 large (5 to 150 pg/m3/f/
m}) because these values vary with
different environments and sampling
techmques, and any average value
denived from this range has a large

uncertanty. Despite the uncertainties,

they are the best data available for such
assessments and. therefore EPA believes
that for the purpose of extrapolating to
low mass concentration from fiber
count, the approximate geometric mean,
30 pg/m3/f/ml 1s approprate {Ref. 1).
Additionally, uncertainty may be
mtroduced in the assumption made in
this assessment that the fiber s1ze
distribution 18 the same 1n both
occupational and non-occupational air
environments. The assumption 18
considered prudent in view of the fact
that qualitatively, short fibers are found
more predomnantly than long fibers in
both occupational and non-occupational
settings. The same approach has been
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adopted by the National Academy of
Sciences (Ref. 3) and the Chronic
Hazard Advisory Panel (CHAP) on
Asbestos (Ref. 2] 1n estimating human
health risk associated with low-level
non-occupational exposure to asbestos.

8. Potency values. Commenters stated
that cancer nsks vary from one industry
segment to another and mamtamed that
EPA should use different potency values
for different industries m its quantitative
cancer risk assessment for asbestos.
Most of the commenters singled out two
segments of the asbestos industry,
manufacturers of chrysotile friction
products and A/C products made from
chrysotile, mm which the lung cancer
risks were considerably lower than
those n chrysolile textile production.

EPA has concluded that the data
supporting this suggestion are not
convincing because of significant
methodological or statistical
uncertainties in these studies. Further,
when the 95 percent confidence limits
on the potency factors for lung cancer
are considered along with the
uncertainties associated with estimates
of exposures, there 1s considerable
overlap of the unit nisk estimates across
industry segments and fiber types (Ref.
1). Accordingly, EPA believes that its
use of a geometric mean unit rnsk
derived from 11 studies that cover all
industnal processes {with the exception
of mining and milling) and that provide
a dose-response relationship 1s
reasonable. This approach recogmzes
that Jower cancer risks may exist 1n
some industry segments because of
uncertainties in the measurement of
exposure or statistical variabilities, but
the potency factor for asbestos 1s
considered to be equivalent across
industry segments. In fact, a follow-up
study (Ref. 24) reported a lung cancer
unit risk of 0.0076 for A/C production
workers who were exposed
predominantly to chrysotile. This value
15 closer to the best estimate for the
fractional mncrease in lung cancer, K,
for asbestos exposure, 0.010. This study
provides further support for the use of a
single potency factor for all asbestos
exposure SCenarlos.

2. Quantitative Risk Assessment. Risk
assessment usually requires
extrapolation between different routes
of exposure, from animals to humans,
and from test groups to the population at
large. Despite uncertainties, risk
assessment provides an estimate of the
magnitude of risk for making decisions
about controlling exposure to a
hazardous substance. However, because
health risk from asbestos exposure 18
estimated using direct evidence from a
large number of epidemiological studies,

the nisk posed by asbestos exposure 13
far more certain than that posed by
exposure to other hazardous substances
for which only animal data and/or
fewer, less conclusive human data are
available.

Data from a study of U.S. insulation
workers allow models to be developed
for the time and age dependence of lung
cancer and mesothelioma risk (Ref. 4).
Thirteen other epidemiological studies
demonstrate a linear dose-response
relationship between cumulative
occupational asbestos exposure and
lung cancer. Although much less data
are available regarding a dose-response
relationship for mesothelioma, existing
data suggest a linear response with dose
and duration of exposure. To obtain
dose-response estimates for current
occupational and non-occupational
exposures to asbestos, it 18 necessary to
extrapolate the effects observed mn
occupational settings with historically
high exposure to anticipated effects at
low levels of exposure. This 1s based on
a no-threshold linear extrapolation. The
assumption of no-threshold low dose
linearity for asbestos carcinogenicity 1s
reasonable and well-supported because
(1) cumulative dose-response
relationship have been shown i several
epidemiological studies over a wide
range of exposure; (2) threshold dose
has not been demonstrated; and (3) the
concept 18 consistent with accepted
theories of carcinogenesis.

Both the lung cancer and
mesothelioma models used for this final
rule have been adopted by OSHA (Ref.
16). The National Academy of Sciences
(Ref. 3) also adopted a similar no-
threshold model to estimate lung cancer
risk to non-occupational populations
from exposure to asbestos. No-threshold
linear models have widespread support
(Refs. 2, 3, 16, 22, and 23). The denivation
and validation of the models as well as
the assumptions and uncertainties
mnvolved 1in the model, are discussed in
detail 1n Refs. 1, 2, and 21.

d-10) = duration of exposure from onset until
10 years (mimmum latency period) before
present (years).

f = intensity of exposure to fiber equivalents
longer than 5 microns (f/cc).

K. = dose response constant = 0.010.
(Refs. 1 and 21}

Because mesothelioma 1s a very rare
form of cancer 1n the general population,
an absolute nisk model 15 used to
estimate excess mesothelioma imcidence
due to asbestos exposure. According to
this model, the added risk of
mesothelioma 1s proportional to the
cumulative exposure to asbestos and
mcreases 1n proportion to the third
power of time after onset of exposure.

This model incorporates a delay of 10
years for the manifestation of disease
{i.e., a mmmum latency period of 10
years). Four epidemiological studies
provided quantitative data suitable for
calculatien of potency factors for
mesothelioma (Ky). EPA (Ref. 1)
selected an average value for Ky of 1.0 x
107% ag the best estimate for
environmental exposures. Although it
was not possible to determine directly
the 95 percent confidence limits on Ky, a
multiplicative factor of 5 was estimated
for the average value of Ky, and a
multiplicative factor of 20 was estimated
for its application to any unstudied
exposure circumstance.

The absolute risk model for
mesothelioma can be expressed as:

Let, d, f) =Ku fl{t 10) (t 10-d)3]fort
>10+d
50  =Kp'fit 10)%0r10 +d>t>
=0fort <10 <

Lung cancer 1s best described by a
relative nsk model. According to this
model, excess nsk of lung cancer from
asbestos exposure 18 proportional to the
cumulative exposure (i.e., the duration
of exposure times the intensity of
exposure, in terms of fiber-year/cc) and
the background nisk 1n the absence of
exposure. EPA used this model and data
from 11 studies of workers exposed to
asbestos 1n textile production, asbestos
product manufacturing, and nsulation
application to calculate potency factors
for lung cancer (K,, the fractional
increase m risk per fiber-year/cc of
exposure) (Ref. 1). The geometric mean
value of K;, for these studies, 0.010, was
used as the best estimate for
environmental asbestos exposure. The
95 percent confidence limits for this
value are 0.0040 and 0.027
(multiplicative factor of 2.5) based on an
analysis of vanances n the 11 studies
from which the K, was calculated. The
95 percent confidence limits for K, that
might be applied 1n any unstudied
exposure circumstances are estimated to
be a multiplicative factor of
approximately 10.

The relative nsk model for lung
cancer can be expressed as:

L=LE{1+K. { dgw)
where:

I, = age — specific lung cancer death rate
with exposure to asbestos.

Iz = age — specific lung cancer death rate
without exposure to asbestos.

t = time from onset of exposure until present
(years).

where:

In {t, d, f) = mesothelioma incidence at t
years from onset of exposure, from
duration d, at concentration £.
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Ky = carcinogenic potency expressed as the
incidence of mesothelioma per unit of
exposure 1n fiber-years 3/cc.

f = intensity of exposure to fiber equivalents
longer than 5 microns (f/cc).

t = time after exposure in years.

d = duration of exposure 1n years. (Refs. 1
and 21)

In extrapolating rates of excess
asbestos-related deaths from
gastrointestinal cancer, EPA adopted the
approach used by OSHA (Ref. 16) 1n
assuming that excess gastrointestinal
cancers will be equal to 10 percent of
those for lung cancer in each time
period. However, this approach may
actually understate the rate of
gastrointestinal cancers. OSHA noted
that this approach could result in an
underestimate, and EPA's analysis
indicates that the excess gastrointestinal
cancer rate could be as high as 30
percent of the lung cancer rate (Ref. 1).

There are inconsistencies 1n findings
among different epirdemiological studies
with regard to excess mortality for
cancers at sites other than the lung,
mesothelial linings, and gastrointestinal
tract (e.g., laryngeal, kidney, and ovary
cancers}. Also, there are uncertainties
about the development of disabling
asbestosis at low exposure. Therefore,
EPA has not made numerical estimates
of the nisks for these asbestos-related
diseases for purposes of this analysis.
Since estimates of these diseases are
not included in the overall nsk
estimates, EPA believes that the total
health risk posed by exposure to
asbestos 18 underestimated.

A number of commenters contended
that it 18 mappropnate to adhere to a
linear, no-threshold dose-response
model for estimating lung cancer and
mesothelioma nigk from asbestos
exposure. They cited a number of
epidemiological studies which they
stated show that there 18 a threshold
below which asbestos-related disease
does not occur (Refs. 12, 13, 25, and 26).
EPA has reviewed these studies and
found that they are all insufficient to
detect a threshold at low doses (Ref. 1).

Other commenters expressed concern
about the low-dose linearity assumption
because the shape of the dose-response
curve at extremely low doses 1s subject
to conjecture and that the use of no
threshold linear model greatly
overestimates true risk. Others believe
that asbestos 1s a non-genetic
carcinogen. As discussed above, EPA
has concluded that the low-dose
linearity assumption is reasonable
because direct evidence for linearity of
carcmogenic response assoclated with
asbestos exposure 1s found 1n several
epidemiological studies over a wide
range of exposure. Whether the

response 1s linear at very low doses 15
not known (Ref. 1). In the discussion of
the choice of mathematical procedures
n carcinogen risk assessment, the
White House Office of Science and
Technology Policy (OSTP) stated:
“When data and information are limited,
however, and when such uncertainty
exists regarding the mechanism of
carcinogenic action, models or
procedures which incorporate low-dose
linearity are preferred when compatible
with the limited information” (Ref. 27).
EPA generally concurs with this position
as reflected in EPA’s Guidelines for
Carcinogen Risk Assessment (51 FR
33992). Thus, given the lack of complete
understanding of the mechanisms by
which asbestos induces cancer, and the
goal of protecting human health, EPA
believes that the choice of low-dose
linearity 1s most prudent.

3. Magnitude of human exposure.
Exposure to asbestos 1s discussed in
more detail 1n the Asbestos Exposure
Assessment (Ref, 29), the Asbestos
Modeling Study (Ref. 30), and the Non-
occupational Asbestos Exposure Report
{Ref. 31). Further responses to comments
on this subject can be found in the
Response to Comments document.

Most of the population of the United
States 1s exposed to some level of
airborne asbestos from asbestos-
containing products. Asbestos products
have been in wide use n the U.S. for
decades. Although U.S. asbestos
consumption has declined 1n recent
years, thousands of tons of asbestos are
still used annually in the manufacture in
the U.S. of the products that are subject
to this rule (Ref. 21). Fibers can be
released to the air and exposure can
occur at all stages of the life cycle of
asbestos products, including mining,
processing, and the transport,
installation, use, repair, removal, and
disposal of asbestos-containing
products.

Once released, asbestos fibers exhibit
a number of charactenstics that tend to
mcrease human exposure to them. They
are ordorless and fibers of respirable
size are largely 1nvisible, presenting risk
to persons who are not aware that they
are being exposed. They are also
extremely durable and possess
aerodynamic properties that allow them
to remain suspended 1n the air for a long
time and to reenter the air readily after
settling out. Asbestos, therefore, can
persist for a very long time in the
environment and can travel extended
distances through the air. These factors
increase the mtensity, duration, and
area of exposure and complicate
attempts to control or reduce exposure.

EPA has quantified many of the life
cycle exposures anticipated from the
continued manufacture, importation,
processing, and use of the asbestos
products that are subject to this rule.
EPA estimates that over 135,000 full-time
equivalent (FTE) workers are exposed
during the life cycles of these products
to levels of asbestos carrying lifetime
risks of between 7 1n 10,000 and 7 in
1,000 (Ref. 29). At least 40 million
consumers face a potential hazard as
they 1nstall, use, repair, and dispose of
these products (Ref. 31). In addition, the
general population 18 exposed to
asbestos that 18 released into the
ambient air during all of these activities.
Both consumers and members of the
general population frequently incur
individual lifetime risks of 1 1n 1,000,000
or greater of developing cancer from
these exposures {Ref. 31).

There are other exposures associated
with the continued production of
asbestos products that cannot be readily
quantified, but which could pose a
significant risk to large populations. As
discussed 1n more detail below, many
releases of asbestos from asbestos
products take place intermittently and
over long periods, making them difficult
to measure. Because of the difficulty of
obtaining accurate monitoring data for
these releases, they have not been
quantified for purposes of this rule’s
analyses, but qualitative evidence
indicates that cumulatively, they are
probably significant. Similarly, because
it 1s difficult to quantify the tendency of
asbestos to be resuspended 1n air, EPA
has not quantified in its analyses the
nisk posed by asbestos that 1s repeatedly
reentrained after settling out. However,
some reentramnment certainly occurs,
and asbestos may pose some threat
years after its initial release from
asbestos products. These exposures,
although unquantified, have the
potential to affect large numbers of
people for long periods of time. Thus, 1n
addition to the exposures quantified for
this rule, they are a source of
considerable concern.

a. Occupational exposures. Since
EPA's proposed rule was 1ssued, OSHA
has promulgated new occupational
exposure standards for asbestos,
lowering the 8-hour Time Weighted
Average (TWA) PEL from 2.0 to 0.2 f/cc
(51 FR 22612). OSHA has also set an
Excursion Limit (EL) of 1 f/cc as a half-
hour TWA 1n a September 1988
amendment to the standards {53 FR
35610). The probable impact of the 0.2 f/
cc PEL on workers’ exposures to
asbestos was discussed 1 the proposal.
As noted both 1n that proposal and in
OSHA s rulemaking, exposures at the
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new PEL still pose significant risks, as
do exposure.at the EL. OSHA notes that
the new PEL and EL do not represent
“safe” levels of asbestos exposure, but
are the lowest levels that industry can
feasibly achieve during current control
technologies. EPA estimates that under
the new PEL, approximately 135,000 FTE
workers engaged in the manufacture,
processing, mnstallation, repair, and
disposal of the products to be banned
are exposed to levels of airborne
asbestos between 0.02 f/cc and 0.2 f/cc
(Ref. 29). Assuming that workers are
exposed to these levels over a 45-year
working lifetime, they incur individual
risks of between 7 1n 10,000 and 7 1n
1,000 of developing cancer (51 FR 22644).

A number of commenters criticized
the occupational exposure data base
used to support the proposal as being
outdated and incomplete. Much of that
data came from the 1982 TSCA section
8(a) reporting rule {40 CFR 763.60). In
response to these comments and
because of the passage of time since the
proposal, EPA has updated and
expanded its analysis of occupational
exposures, making use of available
literature and data bases and
conducting surveys of asbestos use and
exposure levels. Materials used by EPA
1n the updated analysis include OSHA
and Mine Safety and Health
Administration (MSHA) compliance
mspection reports, National Institute for
Occupatioal Safety and Health (NIOSH})
studies, academic and industry studies,
and public comments. In 1988 and 1987
EPA conducted the Asbestos Exposure
Survey and gathered exposure and
release information on the manufacture
of most of the major asbestos product
categories from primary and secondary
manufacturers of asbestos products.
EPA gathered data on populations
engaged 1n manufacturing 1n the 198687
Asbestos Market Survey.

EPA was able to obtam extensive
information on occupational exposures
during primary and secondary
manufacturing for many product
categories. Air monitoring data for
primary and secondary manufacturing
were available for many products from
the 1986-87 EPA Exposure Survey,
OSHA inspections, and numerous

.studies. EPA has estimated that
approximately 9,300 workers 1n the U.S.
are exposed to asbestos during the
primary and secondary manufacturing
of the products that are affected by this
rule (Ref. 29). These exposures are listed
i Table I of this Unit.

EPA also gathered information on
occupational exposures from the
installation, repair, and disposal of most
friction and construction products, the

two product groups for which exposures
are likely to be highest during these life
cycle stages. For the installation and
removal of construction products
(roofing felt and A/C pipe, sheet, and
shingle), air monitoring data were
available from several studies.
Occupational populations (in terms of
FTEs) were estimated on the basis of
crew size, productivity, and total
manufacture and import volumes of the
products. Exposures associated with the
replacement and repair of friction
materials were estimated 1n a similar
fashion, EPA estimates that 125,400
FTEs are exposed to asbestos during the
installation, repair, and disposal of
asbestos friction and construction
products. More than 125,400 workers are
actually exposed to asbestos during
these processes (OSHA estimates that
556,320 persons are exposed), but many
are exposed on a less than a full-time
basis (Ref. 29). FTE exposures are listed
in Table I of this Unit.

Very little monitoring data on
occupational exposures during
installation, repair, and disposal were
available for the other asbestos
products that are subject to this rule,
and EPA'’s estimates therefore do not
mclude exposures from the nstallation,
repair, and disposal of these products.
However, on the basis of the limited
data that exist for these products and on
the basis of data for samilar products
and processes, EPA believes that
significant exposures during installation,
repair, and disposal of these products do
take place (Ref. 57). Therefore, EPA
believes that its analysis underestimates
exposures assoclated with these
products. EPA conducted an analysis 1n
order to gauge the possible impact of the
absence of some occupational exposure
data on calculations of the rule’s
benefits; the results of this analysis
appear in Table II of this Unit and Table
VII of Unit V.D.

In general, when data relating to a
certain type of exposure could not be
obtained, EPA did not quantify that type
of exposure, reflecting what EPA
considers to be a reasonable approach
to nisk assessment. EPA finds the
exposures quantified for this rule
sufficient 1n themselves to support
EPA'’s rnisk assessment conclusions for
asbestos. However, EPA notes that if all
exposures to asbestos from the products
affected by this rule could have been
quantified, the benefits calculated for
this rule would probably have been
significantly greater than noted in EPA’s
nisk assessment, lending further support
to EPA’s unreasonable risk finding for
asbestos.

Much of EPA’s occupational
exposure data base for this rule
represents exposure that took place
before OSHA's lowered PEL of 0.2 f/cc
became effective 1n 1986. To estimate
exposures taking place after the
lowering of the PEL, EPA first lowered
to 0.2 f/cc all data points which reported
exposures above 0.2 f/cc. EPA then
averaged these points with those points
that were reported as lower than 0.2 f/cc
for each job category in each product
category. For purposes of this analysts,
EPA considered it approprate to
assume that previously high exposures
will probably not be lowered
significantly below the PEL. OSHA
determined that 0.2 f/cc, which 15 10
times lower than the previous PEL, was
the lowest PEL that most of the asbestos
industry could feasibly achieve using
work practices and engineering controls.
The asbestos industry challenged
OSHA'’s standards, arguing that a PEL of
0.5 f/cc was the lowest feasible
standard, and OSHA acknowledged that
some industry sectors might not be able
to control exposures to 0.2 f/cc without
the use of respirators. Thus, while EPA
believes that it 18 possible that some
companies are below the 0.2 f/cc PEL by
some margm, it 18 probable that others
are not and that some of these actually
exceed the PEL. EPA believes that
adjusting previously high exposure
points to 0.2 f/cc 18 a reasonable means
of adjusting for facilities that may be
above the PEL.

In estimating the benefits of its 0.2 f/
cc PEL, OSHA used somewhat different
assumptions than EPA has n this rule to
estimate the impact of the PEL on
workplace exposure levels. OSHA's
analysis adjusted all exposures in its
data base that were at or above 0.2 f/cc
to 0.15 f/cc in cases where OSHA
assumed that engineering controls were
used. In cases where OSHA assumed
that respirators were used, OSHA
reduced the exposures by a factor equal
to the effective protection factor of the
respirator. OSHA assumed that
exposures below 0.2 f/cc would be
reduced by 20 percent due to
engineering controls. OSHA's approach
assumes not only general compliance
with its fiber level standards, but also
that, on average, those subject to the
PEL will reduce their workplace
exposures significantly below the
standards to ensure compliance. OSHA
did not factor non-compliance 1nto its
analysis of the costs and benefits of the
PEL because both costs and benefits
decline 1n proportion to any non-
compliance, leaving cost-benefit ratios
for the OSHA rule unchanged.
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On the other hand, EPA’s assessment
of the costs and benefits of this rule 1s
affected by non-compliance with the
OSHA PEL. EPA’s approach assumes
general compliance with the PEL, but
also accommodates the possibility that
some level of non-compliance with the
standard exists. As 1s discussed further
below, OSHA 1ssued many citations for
violations of the asbestos standards 1n
the first year after they went into effect.
Using OSHA's fiber level adjustment
assumptions in place of EPA’s to
estimate the effects of this rule results 1n
an approximately 20 percent lower
estimate of cancer-cases-avoided for
occupational settings. However, if a
non-compliance rate of 2 percent {(a
relatively low rate based on non-
compliance rates n other Federal health
and environmental regulatory settings)
18 assumed 1n conjunction with the
OSHA fiber level adjustments, the
resulting estimated benefits are virtually
the same as those estimated using EPA’s
assumption about fiber level average
exposure (Ref. 21). Therefore, EPA
believes that its assumptions are
approprniate for purposes of calculating
the benefits of this rule. In practice,
given some level of non-compliance with
OSHA's asbestos regulations, actual
cancer cases that would have occurred
as a result of that non-compliance will
now be prevented by this rule’s product
bans.

One commenter mamntaimned that EPA
should base its analyses solely on the
data collected before OSHA
promulgated its asbestos standard and
should not adjust the data to reflect
compliance with the standard. However,
EPA considers it reasonable to assume
that previously high exposure levels
have been reduced to some lower level
as a result of OSHA's action, and as
discussed above, EPA has selected the
PEL as a logical approximation of this
level. Other cornmenters contended that
EPA's approximation of occupational
exposures taking place after the
lowering of the PEL was too high,
arguing that because exposure levels
vary considerably from day to day,
industry keeps average exposures
significantly below the PEL to guarantee
constant compliance. These commenters
made similar arguments during OSHA's
rulemaking setting the new PEL.
However, 1 that instance, the
commenters used the vanability
argument to support a claim that the PEL
was infeasible because average
exposures could not be kept low enough
to guarantee constant compliance.
OSHA refuted this argument, noting that
day-to-day vanability can be reduced
by employers and that while exposures

might be above the PEL some of the
time, a finding of technological
feasibility does not require that
employers be able to comply with a
standard constantly (5% FR 22653).

Moreover, data from recent OSHA
mspections do not support the assertion
that current exposures are significantly
below the PEL. OSHA cited employers
for nearly 1,000 violations of its asbestos
standards in the first year after the
standards went into effect, and the
violation most frequently cited was the
failure of employers to institute
engineering controls to maintain
employee exposure at or below the PEL
(Ref. 32). Personal monitoring data from
recent mnspections showed that 91 out of
655 establishments inspected had
concentrations of airborne asbestos
above the PEL, and the average
concentration level for all
establishments inspected was 0.29 f/cc,
45 percent higher than the PEL (Ref. 33).
While respirators were 1n use in many of
the establishments with air
concentrations higher than the PEL, 20
percent of these establishments were
cited for violations of respiratory
protection prowvisions or for violations of
the PEL (Ref. 49).

On a related 1ssue, some commenters
stated that EPA had ignored the effect of
using best available control technology
(BACT) to reduce exposures, arguing
that industry-wide exposure values are
“not relevant to determination of the
consequences of an effective. PEL and
consistent use of good work practice.
As 1s discussed more fully tn Unit V.E.
and 1n the Response to Comments
document, EPA has analyzed the likely
effectiveness of mandating the use of
BACT and has concluded that this
regulatory option would not sufficiently
reduce exposures to asbestos from the
products affected by this rule. For
calculating the cancer-cases-avoided
through regulation, EPA considers
existing rather than best-case exposures
to be the approprate baseline. The
evidence discussed 1n the preceding
paragraphs indicates that many
workplaces do not utilize BACT and
that the adjustments EPA has made to
its exposure data account for the impact
of the 0.2 f/cc PEL. Where BACT 1s
utilized. EPA’s analysis has taken it into
account. For instance, 1n its analysts of
exposures during brake repatr, EPA
estimated that 9.6 percent of brake
repair shops used BACT, and EPA
calculated an average of industry-wide
exposures including the relatively low
exposures from this group.

On September 14, 1988 (53 FR 35610),
OSHA amended its Asbestos Standards
to incorporate an EL, which limits

allowable short-term exposures to 1 f/cc
over a half-hour period. OSHA took this
action after noting that controlling
episodic exposures to asbestos would
lower the significant risk posed by
asbestos 1n the workplace. However,
while the EL will probably reduce
workplace exposures, EPA does not
believe that this reduction will be very
great. EPA bases its judgmenton a
number of observations regarding the
nature of and circumstances
surrounding episodic exposures.

First, many exposures that are
episodic are also unpredictable, defying
attempts to control them. In industrial
settings, episodic exposures are likely to
be associated with unexpected events
such as equipment breakdown (53 FR
35620). In the maintenance and repair
sector of the construction industry,
episodic exposures take place when
individuals who only occasionally come
into contact with asbestos materials and
who may not recognize such matenals
disturb them accidentally or unwittingly

an the course of their work (53 FR 35624).

OSHA directs employers to conduct
wmitial monitoring of employees’
exposures where they “may reasonably
be expected” to exceed the excursion
limit. However, if peak exposures
cannot reasonably be expected, they are
unlikely to be either monitored for or
protected against.

Second, the 1nitial monitoring required
to measure short-term, peak exposures
where they are expected to occur1s
subject to error. To obtan accurate
estimates of short-term exposures,
monitoring must be conducted using the
strictest sampling strategies and
analytical techmques. If the proper
protocol 1s not observed precisely,
violations of the EL can go undetected
(53 FR 35618 and 35619).

Third, where violations of the EL are
detected and control measures are
implemented, these control measures
will frequently be ineffective. OSHA
expects that for many of the employees

‘exposed to predictable bursts of

airborne asbestos, including workers in
ndustry and 1n building maintenance
and repair, respirator use will prove the
only feasible means of controlling
exposure (53 FR 35616 and 35624).
Unfortunately, respiratory protection
has not been found to be very reliable.
OSHA ranked respirator use last in its
recommended hierarchy of controls in
its 1986 revision to the asbestos
standards, observing:

Resprrators are capable of providing
adequate protection only if they are properly
selected for the concentrations of airborne
contaminants present, properly fitted to the
employee, properly and conscientiously worn
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by the employee, carefully maintained, and
replaced when they have ceased to provide
adequate protection. While theoretically it 1s
possible for &ll of these conditions to be met,
it 1s more often the case that they are not (51
FR 22692).

The drawbacks cited above are
aggravated if thcse using the respirators
are not accustomed to working with
them or with asbestos. OSHA states in
its amendment establishing the EL that
it “is concerned about relying on
respirator use to meet the EL 1n the
maintenance and reparr sector of the
construction industry, where contact
with asbestos 1s often only occasional
(53 FR 35624). Finally, even if all the
conditions mentioned above are met,
respirators will do nothing to reduce the
quantity of asbestos released into the
immediate environment of respirator
wearers. Thus, during the activity that
generates the airborne asbestos, persons
near the respirator wearer can be
exposed to levels that are quite hugh
even if they do not violate the EL, and
after the activity, all persons n the area,
including those who have removed their
respirators, can be exposed to dust that
remains arrborne or that 1s reentrained
after settling out.

Like respirators, other control
measures may reduce some short-term
exposures without having much impact
on long-term exposures. Some control
measures replace one opportunity for
exposure with another. For instance, to
reduce short-term exposures during
brake repair, OSHA recommends that
mechanics utilize either a solvent spray
or a vacuum enclosure equipped with a
High Efficiency Particulate and Aerosol
(HEPA) filter. While both of these
controls can be effective 1n reducing
short-term exposures during the brake
job, exposures can be high later if the
asbestos-contaminated solvent 1s
allowed to remain 1n the area to
evaporate, or if care 18 not taken during
the removal of the HEPA filter from the
vacuum dewvice (Ref. 29). Because
establishments using HEPA vacuum
enclosures are exempt from monitoring
under the OSHA standard, high
exposures during filter removal may not
be detected. Again, as 1s the case for
respirators, the effectiveness of the
brake repair control measures in
reducing overall exposures depends
heavily on the knowledge and

conscientiousness of the user. Thig1s
also true for shrouded tools, the control
measure recommended by OSHA for
reducing short-term exposures during
the cutting of A/C pipe (53 FR 35622).

Fourth, the implementation of
additional control measures will be
difficult, expensive, and time-consuming
for much of the regulated community,
discouraging compliance with the EL.
For instance, although some brake
repair establishments servicing large
government fleets utilize HEPA vacuum
enclosures, smaller establishments
repairing brakes less frequently are less
likely to invest in these relatively
expensive devices. Moreover, while
employees in government brake repair
shops are usually paid by the hour,
employees in private establishments are
often paid by the job, which discourages
the use of time-consuming work
practices and engineering controls (Ref.
50). A sumilar situation exists in the
maintenance and repair sector of the
construction industry where, as noted
earlier, many smaller building firms may
find it difficult to institute adequate
respirator programs. In these industry
sectors and others, limitations on
resources and time may discourage the
diligent use of control measures that 18
required to achieve substantial
reductions 1n occupational exposures to
asbestos. The record of compliance with
OSHA's 0.2 f/cc PEL supports this
projection. The provisions most
frequently violated in the year after
OSHA's 1986 PEL went mnto effect
included the requirements to conduct
nitial and daily monitoring, to institute
engineering controls, and to nstitute a
respirator program, all of which are as
important to achieving the EL as the
PEL. In fact, achievement of the EL
requires stricter application of these
requirements than does achievement of
the PEL, making uniform compliance
more difficult. Moreover, the structure of
the brake repair and building
maintenance and repair industries, in
which numerous, small businesses are
the norm, will also make enforcement of
the EL difficult.

In summary, attempts to reduce short-
term exposures are likely to have only a
limited effect 1n eliminating the
exposure risks posed by asbestos. Peak
expogures are both unpredictable and
difficult to detect. Efforts to control them

TABLE |—OCCUPATIONAL EXPOSURES

must rely largely on respirators and
work practice controls, control measures
whose effectiveness 1s uneven,
depending upon the conscientiousness
of the user. Implementation of these
control measures also requires resources
that employers and employees may have
difficulty investing, and the record of
compliance with the 0.2 f/cc PEL
indicates that in many cases, the
investment will not be made. For these
reasons, occupational exposures will
probably not be greatly lowered as a
result of the EL. Although the estimates
given below may slightly overestimate
occupational exposures 1n those cases
where the impact of the EL 18 greatest,
EPA believes that any overestimate 13
likely to be minor overall.

The following table summarizes EPA s
estimates of occupational exposures to
asbestos by product category and
process. This table and the other tables
in this Unit present exposure levels in
terms of millions of fibers breathed per
year (108 f/yr), an index of exposure that
accounts for varying breathing rates, air
concentration levels, and frequencies
and durations of exposure among
workers, consumers, and the general
population. Assuming an 8-hour
workday, a 250-day work year (both
conditions do not always hold 1n the
industries below), and a breathing rate
of 1.3 m?/hr, 100X 10¢ fibers/year =
0.038 f/cc. Assuming a 45-year working
lifetime exposure, exposure to 100x10°
fibers/year carries a risk of 1.29X10-°
(1.29 1n 1,000) of developing cancer (51
FR 35610). In many cases, blank spaces
in the table signify that information was
not available, not that no exposure
takes place. The high fiber levels and
relatively low populations given for the
repair and disposal of A/C shingle, A/C
sheet, and roofing felt are a result of the
FTE approach to the calculation of
benefits (cancer-cases-avoided). In
reality, per person fiber levels are lower
and populations are higher. Except as
noted, all exposure information
presented mn this Unit of the preamble
dates from 1985, the most recent year for
which a complete set of data was
available in the Market and Exposure
Surveys. In calculating the cancer-cases-
avoided through the rule, however, EPA
has assumed that exposed populations
would decline at the same rate as
production volumes.

Product

Prnimary manufact.

Secondary manufact.

Install, Repair/disposal

Pop. 10 € f/yr Pop.

10 8f/yr

Pop. 10 &f/yr Pop. 10 ¢ f/yr

Commercial paper

Roflboard
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TABLE |—OCCUPATIONAL EXPOSURES—Continued
Product Primary manufact, Secondary manufact. Install. Reparr/disposal
roduc

Pop. 10 8t/yr Pop. 10 8t/yr Pop. 10 8t/yr Pop. 10 ¢t/yr
Miliboard 12 145 448 57
Pipeline wrap 35 134
Beater-add gaskets 235 110 1,286 57
Roofing felt 396 439 263 296
Flooring felt
Corrugated paper
Specialty paper 2 "M 149 57
V/A floor tile
A/C pipe 286 270 933 296
A/C fiat sheet 53 478 49 723 61 2,080
A/C corrugated sheet 7 723 9 2,080
A/C shingles 1" 473 323 130 225 244
Drum brake linings 1,565 385 2,719 125 86,398 376
Disc brake pads, LMV 916 390 300 146 32,568 386
Disc brake pads, HV 15 385 117 390
Brake blocks 283 377 19 127 3,935 388
Clutch facings 239 406 48 166 73 125
Automatic transmission components 1" 13
Fnction matenals. 191 398 28 195 43 120
Asbestos clothing
Sheet gaskets 1687 208 885 276
Roof coatings 582 273
Non-roof coatings 553 220

No U.S. manufacture or import.

2Exposures listed include a relatively small number of exposures posed dunng the production of specialty industrial gaskets, which are not banned by this rule.

3Reparr and disposal figures include rebuitding only.

EPA was not able to quantify all
occupational exposures to asbestos. As
noted earlier, there are few data on
exposures during the installation, use,
repair, removal, and disposal of a
number of products, although exposure
is believed to take place during these
processes for many of these products.
Moreover, existing exposure data do not
reflect the elevated levels of airborne
asbestos that can result from
unpredictable episodic events, such as

the accidental disturbance of asbestos
material by a maintenance worker.

As a means of representing part of
this recognized but unmeasured
exposure, EPA estimated occupational
exposures associated with the
installation, repair, and disposal of
certain products on the basis of the
limited data that exist for these products
and processes and on the basis of
exposure data for sumilar products and
processes. Populations (in terms of

TABLE ll—ANALOGOUS EXPOSURE ESTIMATES

FTEs) were estimated on the basis of
production volumes and the person-
hours typically required for the activity
of concern. These estimates are
presented 1n the table below, and are
used as indicated m this preamble to
assess the possible impact of the
absence of some occupational exposure
data on calculations of the rule’s
benefits.

Instaliation Repair/Disposal
Product
Poputation 108 f/yr Population 10%f/yr

Millboard 20 57 20 57
Pipeline wrap 2,725 52 2,725 23
Beater-add gaskets 53,417 57 53,417 57
Specialty paper 350 57 350 57
A/C pipe &) &) 1,458 296
Clutch facings 475 395
Sheet gaskets 5,741 276 5,741 276
Non-roof coatings 1,780 390

t Exposures listed include a relativelB small number of exposures posed during the production of specaalg industrial gaskets, which are not banned by this rule.

2Exposures listed under Repair and Disposal here take ptace in adamion to those listed unger Repair and Disposal in Table I.

3See table I

In view of the information presented
in this Unit, EPA concludes that despite
OSHA s recent promulgation of new,
stricter standards for exposure to
asbestos 1n the workplace, occupational
exposures and risks rematn
unacceptably high. As noted earlier,
OSHA has observed that risks at the 0.2
f/cc PEL remain significant but that
feasibility constraints prevent OSHA

from setting the PEL any lower. EPA's
extensive data base on occupational
exposures, including information
collected after OSHA’s 0.2 f/cc PEL
became effective, indicates that
individual risk remains higher than 1 1n
1,000 for tens of thousands of people
who work with asbestos products.

b. Non-occupational exposures.
Outside of the work environment, most

of the U.S. population 1s exposed to
asbestos that 1s released during the life
cycle of asbestos products. Some of
these people are consumers who are
exposed to asbestos as they nstall, use,
repair, remove, and dispose of asbestos
products that they have purchased, such
as roofing materials and automotive
brakes. Others are exposed to asbestos
released into the ambient air during the
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manufacture, installation, use, reparr,
and disposal of asbestos products. Risks
from non-occupational exposure are not
only incurred by very large populations
but occasionally can be quite high. EPA
estimates that approximately 40 million
consumers and 19 million of those
exposed to ambient asbestos incur risks
of 1 1n 1,000,000 or more of developing
cancer from their exposure.
Approximately 223,000 of those exposed
to ambient asbestos incur lifetime risks
of 1 1n 10,000 or greater of developing
cancer (Ref. 30).

Historically, consumer exposures to
asbestos have not received as much
attention as occupational exposures to
asbestos, but they are a source of
significant concern. While consumer
exposures are not likely to be as
frequent for individual consunters as
occupational exposures are for workers,
they are likely to be more intense than
occupational exposures because
consumers generally lack the exposure-
reducing equipment and expertise
available to protect workers. For
mnstance, consumers replacing their
brakes are not likely to use either
solvent spray or a HEPA enclosure, the
two pieces of equipment recommended
by OSHA for use 1n reducing exposures
to asbestos during brake repair.
Consumers may 1n fact employ a shop or
household vacuum cleaner to remove
asbestos dust from brake assemblies, a
techmique that can lead to very high
exposures because most vacuum
cleaners fail to capture asbestos dust
and simply force it back out into the arr
(Ref. 59).

Consumer exposures are also
experienced by a much larger

_population than occupational exposures.
According to two recent, independent
consumer surveys, approximately 40
million consumers repair their own
brakes once every 3 years, and other
consumer surveys indicate that at least
840,000 consumers repair their own roofs
every 4 years (Ref. 31). These figures do
not include consumer populations
exposed to asbestos from the
nstallation, repair, and removal of
gaskets, A/C sheet, and A/C shingle,
other processing during which consumer
exposures are likely, but not quantified.
Populations annually exposed to
asbestos during brake and roof repair
are presented along with equivalent
information for exposures to ambient
asbestos in Table IV of this Unit. Air
concentration levels were estimated
from occupational data. This may result
1n underestimates because, as noted
above, consumers are unlikely to have
access to the exposure-reducing work

practices and engineering controls used
by workers.

The ability of asbestos to persist and
to spread in the environment makes it a
hazard to millions of people who may
not have any direct occupational or
consumer contact with asbestos
products. Several tons of asbestos are
released to the ambient air during
munng and milling, during the
manufacture of asbestos products,
during brake use and repair, and during
construction and demolition (Ref. 29).
Additional asbestos 18 released from
asbestos products during other parts of
their life cycles. Once released, this
asbestos accumulates and spreads in the
environment. Air monitoring studies
have demonstrated that urban areas,
with their high concentrations of motor
vehicles, construction, and demolition,
generally have levels of airborne
asbestos one or two orders of magnitude
higher than rural areas. While rural
background levels range between 0.01
and 0.1 ug/m?® readings 1n large cities
range from 1 pg/m? upward (Ref. 3).
Thus, asbestos released during the life
cycle of asbestos products 1s capable of
elevating ambient levels of asbestos to
several times the background level.

The release estimates and
atmospheric modeling that EPA used to
estimate ambient exposures capture at
least part of the contribution of
asbestos-containing products produced
and used 1n the future to ambient levels.
For this rulemaking, EPA calculated
ambient exposures atiributable to
releases from mining and milling, the
manufacture of asbestos products, brake
use and repaur, and construction with
asbestos products. Since the proposal,
these calculations have been expanded
and refined to mclude ambient
exposures from brake repaur,
construction, and demolition.

To estimate ambient exposures
attributable to milling and product
manufacturing, EPA first estimated air
emissions per facility i milling and in
each product category, using production
volumes and the efficiency of pollution
control equipment for each product
category. EPA then used atmospheric
dispersion modeling based on site-
specific meteorological data to estimate
ambient concentrations and exposed
populations. Because the number of
plants involved in the manufacture of
asbestos products 1s quite large,
monitoring air concentrations around
each plant 1s impractical. The
atmospheric modeling used in EPA's
asbestos exposure analyses has been
tested on other pollutants and has been
found generally to predict their

concentrations within a factor of two
(Ref. 47).

As explained 1n the Asbestos
Exposure Assessment (Ref. 28), EPA’s
methodelogy to estimate asbestos air
releases from manufacturing and
processing plants 1s presented in the
March 5, 1987 draft EPA report entitled
National Emission Standards for
Asbestos-Background Information for
Proposed Standards (Ref. 46). This
document presents emission scenarios
based on the only published study on
the efficiency of baghouses 1n the
asbestos industry. For each industry,
three emissions scenarios were
presented for baghouses operating in
normal, non-failure mode: minimum,
maximum, and “best estimate"
emissions. These scenarios were based
upon three different assumptions
regarding the sensitivity of the
gravimetric analytical method used in
the study. For all three scenarios, TWA
efficiencies were also calculated taking
nto account occasional baghouse
failures. Time-weighted efficiencies for
various asbestos product categories
range from between 99.965 and 99.659
percent under the maximum emission
scenario with occasional baghouse
failure assumed to 99.99 percent for all
products under the minimum emisston
scenario with no baghouse failure
assumed. Under the “best estimate”
emission scenario with occasional
baghouse failure assumed, efficiencies
range between 99.968 and 99.988.

For the maximum emission scenario
with no baghouse failure assumed, a
normal operating mode consisting of two
efficiencies, 99.95 percent for asbestos
product categories with high inlet
concentrations (greater than 0.1 grain/cu
ft) and 99.67 percent for product
categories with low nlet concentrations
(less than 0.1 grain/cu ft} was used. The
asbestos product categories with mgh
inlet concentrations, for which an
efficiency of 99.95 percent was used, are
asbestos-cement sheet and pipe, friction
maternals, and reinforced plastics. Those
with low 1nlet concentrations, for which
an efficiency of 99.67 percent was used,
are paper, coatings and sealants,
gaskets, and textiles. For purposes of
comparison, EPA presents some results
mn this preamble using both the
maxuynum erissions scenario with no
baghouse failure assumed and the “best
estimate emissions scenario with
occasional baghouse failure assumed.
However, in many cases, EPA . presents
results 1n this preamble using only the
maximauin emissions scenario with no
baghouse failure assumed.

EPA estimales that 122 million people
are exposed to ambient asbestos
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released during milling and product
manufacturing. Under the maximmum
emission scenarto with no baghouse
failure assumed, a number of people
would incur risks of at least 1 1n 1,000 of
developing cancer from a lifetime of
exposure (Ref. 30). Under the “best
estimate” assumption of baghouse
efficiency with occasional baghouse
failure assumed, many thousands of
persons would incur risks of at least 11n
10,000 of developing cancer from
ambient exposure to asbestos from plant
€missions.

Table III of this Unit, based on the
maximum emissions scenario with no
baghouse failure assumed, lists the
exposure levels and populations
associated with plant releases for each
product category. For each category,
exposure levels have been averaged
over the entire population exposed. As
detailed 1n Unit V.F and n the Asbestos
Modeling Study, actual exposures are
much higher for some people and lower
for others, but the total populations and
average exposures presented here
provide a general gauge of exposure for
each product category and were used to
calculate the benefits (cancer-cases-
avotded) of the rule.

Averaging has no effect on EPA’s
calculation of benefits because EPA
uses a linear dose-response model to
project cancer-cases-avoided. A linear
dose-response model assumes that an
individual’s gk of developing cancer
increases at a constant rate with his or
her exposure to asbestos. Thus, for
populations of equal s1ze, a given
mcrement of exposure carries the same
amount of nsk regardless of any
differences that may exist between the
populations in the magnitude of the
exposures that they experence in
addition to it. For example, if half of a
population 18 exposed to an asbestos

concentration of 0.19 f/cc and half 1s
exposed to an asbestos concentration of
0.21 f/cc, the expected incidence of
cancer for the entire population can be
calculated by “moving, for the purposes
of the analysts, 0.01 f/cc of exposure
from the 0.21 f/cc population to the 0.19
f/cc population, yielding an average
exposure level of 0.2 f/cc for the entire
population. For populations of the same
size, the 0.01 f/cc carnes the same nisk
whether it 18 associated with an
additional exposure of 0.2 f/cc or of 0.19
f/cc. As long as the cumulative
population exposure (the sum of the
products of the varmous exposure levels
and the populations exposed to each)
remains constant, it can be distributed
in any way among the population
without affecting the calculation of
expected cancer cases. The following
Table III, based on the maximum
emussions scenario with no baghouse
failure assumed, lists the exposure
levels and populations associated with
plant releases for each product category.

TABLE Il—EXPOSURES TO AMBIENT AS-
BESTOS FROM PRIMARY AND SECOND-
ARY MANUFACTURING

. Average
Population
Product exposure
exposed | (1o f/yn)
Commercial paper .. 00
Roliboard . o]0
Millboard ...... 5,747,875 | 0.0232
Pipeline wrap .4 4,847,937 | 0.0476
Beater-add gaskets ... 37,169,666 | 0.0373
High-grade electrical
254,772 1 0.405
0l0
0olo
o0
V/A floor tile.... ojo
A/C pipe...... | 3,313,602 | 0.167
A/C flat sheet. 21,232,368 | 0.0218
A/C corrugated sl 010
A/C Shingle ......c.ceerensnead 891,143 | 0.00361

TaBLE Il—EXPOSURES TO AMBIENT AS-
BESTOS FROM PRIMARY AND SECOND-
ARY MANUFACTURING—Continued

: Average
Population
Product exposure
exposed | (ECF00
Drum brake linings
[(ILY 1) T 34,542,107 | 0.0575
Disc brake pads
[(1,7 1Y) FOO_ 24,065,022 | 0.0214
Disc brake pads (HV)...; 1,704,883 | 0.000000827
Brake blocks .......cuveuensea 9,785,424 | 0.00388
Clutch facings 8,761,571 | 0.0027
Automatic
transmission
COMPONBNES......eruneens 0|0
Fniction matenals .| 12,922,247 | 0.00234
Asbestos clothing ..........| 0j0
Sheet gaskets .. | 43,612,019 { 0.00561
Roof coatings...... .| 84,570,429 | 0.00233
Non-roof coatings.......... 70,389,388 | 0.0000394

E)Jaosures listed include a relatively small
number of exposures posed dunng the production of
ttitl‘:;ecla'lty industnal gaskets, which are not banned by

18 rule.

To calculate exposures to asbestos
released into the ambient air from
minming and construction sites and from
brake repair facilities, EPA estimated
emissions on the basis of its information
on occupational exposures during
mimng, construction, and brake repar.
Then EPA used atmosphenc dispersion
modelling to calculate concentration
levels and exposed populations.

The following Table IV lists the
exposures and populations associated
with releases from construction and
brake repair. The populations exposed
are approximately equal to the urban
population of the U.S. There are two
exceptions: (1) brakes for light- and
medium-weight vehicles, for which
annual consumer exposures are added
1n, and {2) roof coatings, for which
annual consumer exposures alone are
counted.

TABLE IV—EXPOSURES TO AMBIENT ASBESTOS FROM CONSTRUCTION.AND BRAKE REPAIR AND EXPOSURES FROM CONSUMER BRAKE

AND ROOF REPAIR

Process
Product Installation Repair and disposal

Population 10¢ f/yr Population 10¢ #/yr
Roofing felt 171,136,373 | 0.000018 171,136,373 | 0.0000067
A/C pipe 171,136,373 | 0.0000264
A/C flat sheet 171,136,373 | 0.00000298 171,136,373 | 0.0000173
A/C corrugated sheet 171,136,373 | 0.00000043 171,136,373 | 0.0000025
A/C shingles 171,136,373 | 0.0000052 171,136,373 | 0.0000067
Drum brake finings (LMV) 183,793,774 | 0.0123
Disc brake pads (LMV) 179,442,394 | 0.00624
Disc brake pads (HV) 170,871,494 | 0.000000587
Brake blocks 170,871,494 | 0.0000171
Roof coatings 210,250 | 1.104

To calculate exposures to asbestos
released into the ambient air through

brake use, EPA first calculated the total
amount of asbestos emitted from brakes'

m each of 24 American cities, using
studies on brake emissicns and
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estimates of miles traveled by vehicle
type {(because emissions vary by vehicle
type) i each city. Second, EPA
performed atmospheric dispersion
modeling of these emissions to estimate
concentrations in each city. Third, EPA
grouped the cities together by
population, obtaining average
concentrations for each group. To
estimate the populations exposed to
each of these average concentrations
nationwide, EPA added up the
populations living in the U.S. cities
similar 1n size to the cities of each group.
Because none of the original 24 cities
had fewer than 25,000 inhabitants and
because vehicular traffic 1s less
concentrated 1n rural areas than in
cities, populations living in areas with
fewer than 25,000 inhabitants were
assumed to have no exposure to
asbestos released during brake use.
Finally, EPA averaged the estimated
concentrations over all population
groups from areas with more than 25,000
mhabitants, weighting each
concentration by the population
exposed to.it. Using this technique, EPA
estimates that 100 million people (the
1980 U.S. population living in areas of
more than 25,000 people) are exposed to
8.7 X 107® ug/m? of asbestos resulting
from the use of asbestos brakes {Ref.
31). The individual risk of developing
cancer from a lifetime of exposure to
this concentration of asbestos is
estimated at approximately 11n a
million, a level which 1s significant given
the very large population exposed.
Because populations living 1n areas with
fewer than 25,000 people {55.5 percent of
the U.S. population) probably are
exposed to at least some asbestos from
brake use, this estimate should be
considered a lower bound.

In addition to the exposures
quantified above, EPA believes that
other significant ambient exposures
occur that cannot be easily quantified.
One type of unquantified exposure
results from releases of asbestos that
are difficult to measure, such as the
gradual weathering and disintegration of
construction products used outdoors. A
number of studies indicate that these
releases are probably significant.
Indirect evidence of weathering comes
from several studies of corrosion 1n A/C
pipe; soft, acid water has been found to
dissolve A/C pipe 1n some instances
(Ref. 64). Because rain water 18 likely to
be both soft and acid, it 1s likely to be
very corrosive to A/C matenals.

Direct evidence of weathering
supports this projection. A study of
eroston 1n A/C shingle found visible
differences in wear between areas of
shingle that were exposed to the

elements and areas that were protected,
and nspection of the worn areas with a
scanmng electron microscope revealed a
network of asbestos fibers on the
shingle surface. In addition,
concentrations of asbestos as high as
543 million fibers per liter {mfL) were
found 1n runoff collected from roofs
covered 1n A/C single. Ten mfL 15
considered abnormally high (Ref. 51).
Another study detected asbestos
releases from construction matenals
after a shingle storm; several air
samples taken after a heavy rain ata
school with A/C walkways and roof
panels showed significantly elevated
asbestos concentrations {Ref. 1). Thus,
in areas where there 18 widespread use
of A/C sheet and A/C shingle,
weathering 1s probably an important
source of ambient asbestos.

Another type of unquantified
exposure results from the tendencies of
asbestos to persist 1n the environment
and to reenter the air after settling out.
Both the durability and aerodynamic
properties of asbestos are well
documented. The extraordinary ability
of asbestos to survive for long periods
under a variety of different conditions 18
often cited as an important reason for its
incorporation 1nto a number of products,
including paper products used as
nsulation, friction materials, asbestos
cement products, packings, and gaskets.
Reentrainment 1s supported by studies
finding high airborne asbestos
concentrations not only near waste piles
but upwind as well as downwind of
point sources (Ref. 48), a finding most
likely to result from the resuspension of
asbestos deposited earlier by winds
blowing in the opposite direction. This
evidence indicates that over time,
asbestos builds up to some degree mn
surface waters and soils and that some
of this build-up 1s continuously
reentrained 1n the air. This process of
build-up and reentrainment 1s referred
to as environmental loading. Because
the likelihood of reentrainment 1n the
environment depends upon a number of
factors that are difficult to measure,
including the fraction of asbestos that 1s
washed away by rainfall or buried
under later soil deposits, reentrainment
has not been included in EPA’s
atmospheric modeling. Thus, EPA has
not quantified exposures attributable to
environmental loading. Nonetheless,
EPA 15 very concerned about the
possible impact of this process on
exposures to ambient asbestos. Given
its durability, asbestos may persist in
the environment for a decade or more
after its original release, and
environmental loading 1s likely to be
most severe 1n urban areas, where large

populations both create and come mnto
contact with asbestos releases. In fact,
the elevated concentrations of asbestos
found by numerous studies in urban
areas probably result at least 1n part
from environmental loading. The
potential longevity of the risk posed by
environmental loading was a major
factor in EPA’s decision to eliminate
that risk at its source by banning most
asbestos products.

Some commenters argued that
exposures to asbestos released into the
ambient air by the manufacture,
importation, processing, and use of
asbestos-containing products are
msignificant because the risks
associated with such exposures are very
small. However, individual risks from
asbéstos in the ambient air can be quite
high for persons living near asbestos
product plants, construction sites, or
other sources of release. As noted
earlier, under the maximum emission
scenario with no baghouse failure
assumed, a number of people would
incur nisks of at least 1 1 1,000 of
developing cancer by living in such
areas. Under the “best estimate”
emissions scenario, many thousands of
persons would still incur a nsk of at
least 1 1n 10,000 from ambient exposure
to asbestos from plant ermssions.
Moreover, while most people exposed to
ambient ashestos from asbestos-
contaiming products incur individual
risks smaller than 1 1n 1,000, the number
of people exposed 1s extremely large,
makang the total risk a concern.

c. Exposure from imported and
exported asbestos products. EPA has
determined that significant exposure 18
likely from imported asbestos products.
Although some exposure to U.S.
populations 1s avoided when asbestos
products are manufactured abroad and
imported rather than manufactured 1n
the U.S. (foreign exposures and resulting
cancer cases are not included 1n the
estimates for this rule), significant
exposures still occur after import of the
products into this country. U.S.
exposures occur during transport,
installation, use, mamntenance, removal,
and disposal of the product. As noted
above, large numbers of people are
exposed to asbestos during these
activities and the level of exposure 1s
often quite high.

Significant exposures also occur
during the U.S. portion of the life cycle
of asbestos-containing products
manufactured in this country for export.
These exposures occur during the
mining and milling of asbestos fiber and
the processing of fiber into products.
Families of workers and populations
living near mining and manufacturing
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sites are also exposed to asbestos as a
result of these activities. Therefore, as is
discussed mn Unit IIL.B of this preamble,
EPA finds under section 12(a)(2) of
TSCA that the manufacture or
processing for export of asbestos-
contaming products that are subject to
the rule will present an unreasonable
nisk of injury to human health.
Therefore, the manufacture and
processing of asbestos-contammg
products for export 15 not exempted
from this rule under section 12{a){1), and
18 subject to the rule’s bans.

d. Exposure conclusions. In
conclusion, EPA finds the intensity,
scope, and potential longevity of human
exposure to asbestos released during the
life cycles of the products subject to this
rule cause for serious concern. In spite
of efforts to control exposure, asbhestos
16 released and inhaled at all stages of
the life cycles of asbestos products;
extensive exposures have been
quantified for workers, consumers, and
the general population. EPA estimates
that thousands of asbestos workers and
members of the general population incur
individual rnisks near 1 1n 1,000 from
exposure to asbestos released from the
products subject to this rule and that
millions of people incur risks near 1 1n
1,000,000 from such exposure. These
risks are very large. Moreover, evidence
mdicates that significant exposures take
place that cannot be quantified. EPA 18
especially concerned about exposures
from environmental loading, which may
occur long after the 1nitial release of
asbestos from a product.

B. Environmental Effects

The unreasonable risk finding for this
rule 18 based on the risks to human
health posed by exposure to asbestos.
These risks are the most readily
quantifiable consequences of the
commercial use of asbestos and are
sufficient to support the actions taken in
this rule. However, EPA 15 concerned
about the potential environmental
effects of ambient loading due to
continued manufacture, importation,
processing, and use of commercial
asbestos products. Exposure to asbestos
fibers has been clearly shown 1n both
human and amimal studies to cause
severe health effects. Effects on wildlife
have not been quantified for purposes of
this rule. However, because asbestos
fibers are extremely durable and
transportable, EPA believes that
continued asbestos use will leave a
legacy of serious health and
environmental effects due to unnaturally
high concentrations of asbestos in the
ambeent air.

C. Asbestos Substitutes

This Unit discusses the relative
availability of substitutes for asbestos in
asbestos-containing products and the
potential health hazards posed by such
substitutes. EPA has found that suitable
substitutes currently exist for most uses
of asbestos. EPA believes that the
benefits to society of asbestos-
contaiming products are relatively small
because of the current availability of
many substitutes and the expected
development of others after
promulgation of this final rule.

1. Availability of substitutes. This
subject 18 described 1n more detail 1n
Volume III, Appendix F of the
Regulatory Impact Analysis (RIA).
Further responses to comments on these
subjects can be found in the Response to
Comments document. The availability of
substitutes for the various product
groupings subject to this rule are
discussed in Unit V.F of this preamble,

The following Table V lists currently-
available major substitutes for asbestos-
contaiming products that are banned by
this rule and the market shares for each
product category projected for the
substitutes in the absence of asbestos.
This breakdown does not take into
account the development of new
substitutes or new applications of
existing substitutes since the
preparation of the RIA. 1t also does not
account for the likely development of
new substitutes before the effective date
of this rule's bans. EPA 1s aware that it
may not have identified all substitutes
for asbestos-contaming products and
that the costs of the rule may be
overstated as a result.

TABLE V —PROJECTED MARKET SHARES

OF CURRENT SUBSTITUTES
Agproxgmate
Product and substitute Marlkbe?glt:ra
(percent)
Pipeline wrap:
Mineral felt ...........ccveremrcrereerseronnens 48
Safelt (R) 32
Duraglass (R).......courceerueresrisnrrnrnead | 20
Beater-add gaskets:
Cellulose 25
Aramid 30
Fibrous glass. 20
Polytetrafiuoroethyiene.........ccueu. 10
Graphite 10
Ceramic fibers.......... bressostseneasesnassneoned 5
Sheet gaskets:
Para-aramid..........oepeeeereaersessesseensenes 30
Fibrous glass.........cucmeeeesreneens 25
Graphite 15
Cellulose 15
Polytetrafluoroethylene..................... 10
Ceramic 5
Roofing feit:
Fiberglass telt .......cweveercinresarensnnns 40
Modified bitumen..... .50
Single-ply membrane .............everea 10

TABLE V: —PROJECTED MARKET SHARES
OF CURRENT SuBSTITUTES—Continued

Agprox!mate
Product and substitute Ma:'ktﬁtg“,::re
(percent)

A/C pipe:

Polyvinylchlonde (PVC).......cccreensd 93

DUCHI® IFON ..covirrrresererivncrnsaasesnaasess 7
A/C flat sheet:

Calcum SHicate.........uvreveresivsseaseness] 76

Non-calcium siticate. » 4

Laboratory sheet..........ceenueereuarones 20
A/C corrugated sheet:

Fiberglass reinforced plastic........... 48

Aluminum 32

Steel 1"

Polyvinylchlonde........cemceerssenanen 9
A/C shingles:

Wood 32

Vinyl 27

Asphalt 20

Aluminum 19

Tile 2
Drum brake linings:

Non-asbestos 0rganiCs........cewsnes] 99

SeMI-MELAHIC. .....rvneceereerensansessessencend 1
Disc brake pads (LMV and HMV):

Semi-metallic.......uvmeererermsernenrsesnd 100
Brake blocks:

Non-asbestos organics..............un... | 99

Semi-metatliC.......veevermivesercnonsnnsensd 1
Clutch facings:

EUropean wWoveN ... ....cusssssrsesss 50

U.S. woven....... 30

Molded aramid. 10

Molded fiberglass. 10
Autornatic  transmissi

nents:

Cellulose 100
Other fnction matenals;

Fiberglass & para-aramid ............... 100
Miliboard:

Standard board 80

Premium board 20
Speciaity paper:

Earth and cellulose 50

Loose celiulose. 50
Roof coatings:

Celiulose 87

Polyethylene 8

Other 5
Non-roof coatings:

Synthetic fibers 70

Clay and mineral 30

Substitutes for asbestos products are
steadily being developed and accepted
in the marketplace. It should be noted
that a number of products that are
subject to this rule’s bans are no longer
manufactured or umported in the U.S. In
these cases, viable substitutes have
apparently forced asbestos-containing
products from the U.S. market. An
increasing rate of availability and
acceptance of substitutes 1s evidenced
by a more rapid decrease in asbestos
use 1n most product categories than was
predicted in the RIA for the proposal.
Public comments have 1dentified new
subsitutes and indicated that substitute
prices have decreased substantially
beyond the estimates generated 1n the
RIA for this final rule. In addition, EPA
believes that this rule will further spur
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the development of substitutes, thereby
increasing availability and decreasing
costs.

2. Health risk review of fibrous
asbestos substitutes. This Unit
addresses the potential health rnisks
caused by exposure to various fibers
projected to replace asbestos in
products banned by this rule. This
subject 1s discussed 1n more detail in (1)
“Review of Recent Epidemzological
Investigations on Populations Exposed
to Selected Non-asbestos Fibers” (Ref.
35); (2) “Durable Fiber Exposure
Assessment” (Ref. 36); (3) “Durable
Fiber Industry Profile and Market
Outlook” (Ref. 37); and (4) “Health
Hazard Assessment of Non-asbestos
Fibers” (Ref. 38). Further responses to
comments on this subject can be found
in the Response to Comments document.

Based on available information and a
public health policy regarding asbestos,
EPA has more concern about the
continued use and exposure to asbestos
than it has for the future replacement of
asbestos mn the products subject to this
rule with other fibrous substances.
Available information about the fibrous
substitutes under review for this
rulemaking supports the conclusion that
the fibrous substitutes appear to pose a
lower human health hazard than
asbestos (Ref. 38). However, due to
limited data, EPA cannot quantify the
nisk that may be posed by fibrous
asbestos substitutes. EPA believes it 1s
prudent public health policy to regulate
asbestos rather than to delay regulation
until all risks of substitute products are
definitively determined. This conclusion
18 based on a consideration of (1)
Available data on the health hazards
and exposures posed by asbestos and
its substitutes; (2) the factors that
enhance or mitigate fiber pathogenicity;
(3) an understanding of the deficiencies
of the data available on health hazards
and exposures of substitutes; and (4)
EPA's public health policy of reducing
known, senous health risks.

a. Background. EPA, for the proposed
rule, performed a review of the available
hazard and exposure information on
eight fibrous substances that could
substitute for asbestos in Asbestos
Substitutes and Related Matenals” (Ref.
39). In response to public comments
recerved on the proposal, EPA
conducted an extensive review of
available information and updated its
hazard and exposure assessment of
fibrous asbestos substitutes (see Refs.
35, 36, 37 and 38).

Spedifically, this analysis included six
man-made or synthetic fibrous materals
(aramd fibers, carbon fiber, ceramic
fibers, fibrous glass, mineral wool, and
polyolefin fibers), and two naturally-

occurnng fibers (attapulgite and
wollastonite). These eight fibers were
individually selected for review because
(1) They are commercially inportant; (2)
they are potentially the major fibrous
substitutes for asbestos; (3) they
represent fiber types with broadly
different physical and chemical
charactenstics; and (4) hazard and
exposure data are available. EPA chose
to place its emphasis on the review of
fibrous substitutes because their
morphological similarity to asbestos
suggested that they may induce cancer.
Other non-fibrous substitutes,
specifically, wood and other cellulose
products, cement, and bricks, appear to
pose little or no health hazard and, for
this reason, their potential health effects
have not been analyzed 1n detail for
purposes of this rule.

b. Health effects of fibrous
substitutes. EPA conducted a
comprehensive review of the
experimental and epidemiological
hazard data for the eight fibrous
substitutes (Refs. 35 and 38). Available
epidemiological and toxicological data
indicate that inhalation exposure to
some fibrous substitutes may be
associated with malignant and non-
malignant diseases in humans.
However, the evidence of
carcinogenicity and fibrogenicity of
these substitutes 18 more limited than for
asbestos. Based on available data, EPA
has concluded that, under similar
experimental conditions, the fibrous
substitutes are generally less
biologically active and pathogemc than
asbestos (Ref. 38). Unlike the fibrous
substitutes, asbestos 13 a well-
recognized, potent human carcinogen,
which also causes non-malignant
pulmonary effects. At this time, EPA
cannot make a definitive assessment of
the biological activity and pathogemcity
of fibrous substitutes in comparison
with asbestos because available data on
the health effects of the substitutes are
incomplete. EPA has not derived a
carcinogenic potency for any of the
fibrous asbestos substitutes suspected
to pose a carcinogenic concern, because
either available eptdemiological data
and/or animal inhalation data are
nadequate to establish a quantitative
exposure-response relationship or tumor
response has only been observed in
ammals via non-physiological routes of
administration, such as intraperitoneal
injection (Ref. 38).

One commenter contended that a
potency value could be determined for
fibrous glass and mineral wool based on
epidemiological data and concluded that
the potency may be comparable to or
exceed the potency established for
asbestos. EPA has concluded that a

potency value cannot be derived for
fibrous glass because the
epidemiological evidence for
carcinogenicity of these substances 1s
inadequate. The data cited by
commenters do not show consistent
elevation of lung cancer nisks 1n exposed
workers or prowide sufficient
information to demonstrate a dose-
response relationship (Ref. 35). Further,
it 1s not appropriate to compute potency
values from the available experimental
data because the mnhalation studies 1n
ammals did not produce tumorigenic
responses (Ref. 38). Similarly,
carcinogenic potency cannot be
determined for mineral wool because
dose-response information 1s not
available from existing epidemiological
studies (Ref. 35} and no tumorigenic
responses were found 1n available
inhalation studies (Ref. 38).

The commenter also stated that a unit
cancer risk could be developed for
aramud fibers using results from an
animal mhalation bioassay for ultrafine
para-aramid. The commenter made use
of the linearized multi-stage procedure
to calculate nsk. In calculating the unit
cancer risk value, the commenter only
considered a subset of the bioassay data
(Ref. 56). Consequently, EPA does not
believe that the analys:s presented by
the commenter adequately reflects the
results of the bioassay (Ref. 56). EPA 1s
continuing to gather additional
information to evaluate potential cancer
risk of respirable aramd fibrils.
Additionally, EPA 1s assessing the
appropriate model to use to extrapolate
cancer risk for aramd fibrils.

Unprocessed commercial-grade para-
aramid, a type of aramd fiber, 18
manufactured in sizes that are too large
to be respirable (Ref. 36). In addition,
not all types of aramud fibers are
expected to produce fibrils (e.g.,
continuous para-aramid) (Ref. 36). The
para-aramd used in the cited ammal
study was a highly respirable material
made specifically for the study (Ref. 38).
Although the commercial-grade of para-
aramud 1s believed to have the potential
to generate respirable fibers as the small
fibrils peel off from the non-respirable
core matrix, exposure data are too
limited to determine if fibril formation
poses a significant concern. Limited
monitoring data (combined area
samples and personal samples) indicate
that exposures to para-aramid fibrils
range from not detectable to a maximum
of 7.5 f/cc (Refs. 36, 54, and 55).
According to a commenter, during
manufacture, a maximum likely 8-hour
TWA of 0.1 f/cc was recorded.
According to the same commenter,
during production and processing of
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friction matenals, the maximum likely 8-
hour TWA was less than 0.1 f/cc. Due to
the way that the monitoring data were
presented, it 15 difficult to determine if
these data are representative of
occupational exposure (Refs. 52 and 53).
In addition to the limited monitoring
data, exposures were only monitored at
a few industrial operations which are
suspected of producing respirable fibers
{Ref. 52). Additionally, it 1s not known if
these operations are representative of
the industry (Ref. 53). Based on
available information, EPA believes that
neither commercial-grade aramid
products nor fibrils formed from such
products may pose major occupational,
consumer, and ambient exposures.
Generally, it appears that aramud fibrils
tend to curl and clump together, thus
reducing their tendency to become or
remain arrborne. Fibril formation
appears to be a by-product of aramid
manufacture and processing. Fibrils are
not expected to become an ntegral
component of aramud products. In
contrast, asbestos becomes atrborne
easily and can remain airborne for long
pertods of time.

c. Respirability. A basic property
which allows a fiber's potential toxicity
to be expressed 15 its respirability, 1.e.,
the ability to penetrate into the lower
respiratory tract. Respirable fibers are
generally defined as fibers with actual
diameters of less than about 3.5 microns
or an aerodynamic diameter of less than
about 10 microns. Once 1n the lower
respiratory tract, other factors such as
fiber length and diameter, surface, and
chemical properties are thought to
influence biological activity.(Ref. 38).

According to available information, a
large percentage of the production
volume of these fibrous substitutes
consists of non-respirable fibers (Ref.
36). Because non-respirable fibers are
unlikely to enter and penetrate the lung,
such fibers pose mimimal rigk of
mhalation toxicity. However, some
portion of the production volume for
many of these substitutes contains
fibers of respirable size. Such fibers are
of concern to EPA. However, available
information indicates that fibers in the
respirable size range are generally
manufactured for specialty uses, such as
high-temperature 1nsulation matenals,
filtration media, ear defenders,
spacecraft, and aircraft insulation (Ref.
36). Specialty uses may be of concern in
terms of risk to individuals but do not
have as great a potential for broad
population exposures.

d. Exposure of fibrous substitutes.
EPA conducted an analysis of the
durable fibers industry which mncluded
mformation about producers, uses, and

future trends of the eight fibrous
substitutes (Ref. 37). EPA also developed
an exposure profile of durable fibers
(Ref. 36). To this end, EPA conducted a
search of the literature and surveyed
industry sources. This analysis focused
primarily on activities and applications
most likely to generate airborne fibers of
respirable size. Exposure data for
fibrous substitutes, although very
limited, were available for all fibers
except polyolefins. Most exposure data
available 1n the literature are for fiber
manufacture. Exposures during man-
made and synthetic fiber production are
typically less than 1.0 f/cc because
processes are highly automated and
often enclosed, meaning that operators
are rarely n contact with the fiber (Ref.
36). Many of the packaging operations
are also automated and ventilated, and
the exhaust 18 sent to dust collection
equipment (Ref, 36). Often the fiber size
composition of a sample of airborne
material 18 not noted. When fiber size
distinctions have been made, respirable
fibers can constitute 50 percent or more
of arrborne fibers. However, as noted
above, airborne fibers typically
measured less than 1.0 f/cc. Much of the
arrborne occupational exposure data
available to EPA 1s outdated. Since
many of these data were developed, the
industry has become increasingly
automated (Ref. 38). Therefore, current
exposure levels may be lower.

Production of naturally-occurring
substitute fibers presents a different
exposure scenario than man-made fibers
since the former are mined and milled.
Mining and milling have traditionally
been “dusty” operations where the use
of engimeering controls or personal
protective equipment are difficult to
integrate mto the routine operations of
the industry. Mining operations are
labor intensive and exposures are likely;
however, most mining 1s performed in
open pits which allows for some
ventilation. Milling operations use
mechanical gninding and screening
machines and exposure occurs to
workers who run these machines. Both
dust and fiber concentrations have been
shown to significantly exceed OSHA's
nuisance dust standards {Ref. 36).
During wollastonite milling, a limited
study found fiber concentrations ranging
from 30 to 80 fibers/cc (Ref. 36).

While worker exposure to attapulgite
and wollastonite may be high during
certain mining and milling activities,
available information indicates low
bazard for wollastonite or short fiber
attapulgite (Ref. 38). Attapulgite mined
in the U.S. 18 of the short fiber vanety
{Ref. 38). The U.S. supplies over 90
percent of the world-wide demand for

attapulgite (Ref. 37). Based on EPA’s
analysis (See Unit V.C.1 of this
preamble), neither attapulgite or
wollastonite are expected to be
important asbestos substitutes.

Some commenters cited exposure data
for various fibrous products and
concluded that the exposures sometimes
exceeded the asbestos PEL. These
commenters were concerned that
exposures may pose a significant nsk. In
general, production and use of
respirable-size man-made fibers and
mimng and milling of the naturally-
occurring mneral fibers, may potentially
result 1n some exposures that exceed
exposures from asbestos (Ref. 36). While
the data on certain fibrous substitutes
indicate that occupational exposure may
range from not detectable to levels that
exceed the asbestos PEL, levels in
excess of the asbestos PEL alone will
not lead to significant risks unless the
substitutes present a health hazard of a
magnitude approaching that of asbestos.
As explamed above, available
information on the hazards of the
fibrous substitutes indicate that they are
less biologically active and pathogenic
than asbestos.

Given the scarcity of exposure data,
the numerous types of processes or
activities involved, and the variable
charactenstics of the many fibrous
materials, EPA has concluded that
reliable projections cannot be made
about exposures to fibrous asbestos
substitutes. This 1s contrasted with
asbestos manufacturing, processing, and
use practices, about which much 1s
known and such conclusions or
reasonable projections about exposure
can be made.

e. Risk of fibrous substitutes. Some
commenters stated that EPA should
perform risk analyses of the same depth
for the non-asbestos substitutes as EPA
performed for asbestos. Commenters
also stated that EPA’s substitute
analysis should consider the entire life
cycle of the substitute, including the risk
associated with non-asbestos raw
matenals, by-products, contaminants,
and energy production. Additionally,
some commenters stated that EPA
should consider other health and
environmental effects in addition to
cancer associated with the substitutes,
including silicosis and death due to
trauma.

For reasons described previously,
EPA believes that the available data
base on the hazards and exposure to
substitute fibers 1s not sufficient for EPA
to perform a quantitative risk analysis.
While EPA adopted a life cycle
approach to its risk analysis for
asbestos, EPA did not include in that
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analysis additional nisks that may result
from: (1) Exposure to raw matenals,
byproducts, or contaminants associated
with production and use of asbestos-
contaimng products; (2) accidents; or (3)
energy production and consumption
required to produce asbestos products.
EPA quantified, to the extent possible,
only risks of cancer associated with
exposure to asbestos fibers. EPA
adopted a similar life cycle approach in
its review of substitutes and only
evaluated the potential that the fiber
itself may cause cancer or non-
malignant lung effects. In summary, the
review approach adopted for substitutes
18 comparable to the approach used for
asbestos and 1s only limited by the
availability of data.

Some commenters stated that EPA
could not conclude, based on available
data, that substitutes pose lower risk
than asbestos. EPA agrees that the data
base 1s insufficient to quantify the nisk
of substitutes; however, 1n spite of the
deficiencies of the data base,
information 1s available to indicate that:
(1) Some non-fibrous asbestos
substitutes pose little or no health risk
concern; (2) the mherent biological
activity or pathogenicity of the
substitute fibers appears to be less than
asbestos; (3) a large percentage of the
total production volume of fibrous
substitutes 18 non-respirable, and thus
does not pose a nisk concern; and (4) the
diameter size of man-made and
synthetic fibers may be controlled, thus
enhancing efforts to reduce the presence
of contaminants or unnecessary
regptrable fibers in substitute products.

f. Policy approach to asbestos and
asbestos substitutes. Regulatory
decisions about asbestos which poses
well-recogmized, sertous rsks should not
be delayed until the nisk of all
replacement materals are fully
quantified. EPA believes that this1s a
prudent policy since: (1) Asbestos 1s a
human carcingen and poses a serious
risk to health; (2) substitute fibers
appears to pose less hazard; (3) years
are likely to pass before experimental
toxicological data are available to
quantify or adequately evaluate the
possible health effects of substitutes; (4)
a decade or more may pass before
epidemiological data of the quality that
exists for asbestos may be available to
confirm any hazards of substitutes
1dentified 1n experimental data; (5)
evolving fiber technology and the
advances within the chemical industry
are likely to create new substitutes, thus
makang it quite difficult to ever fully
analyze the risks of all possible major
substitutes; and (6) risks associated with
man-made and synthetic fibers appears

easier to control than the risks resulting
from asbestos use because fiber
diameter size can be technologically
controlled.

EPA will control to evaluate hazards
and exposures posed by fibrous
materials and will determine
appropriate regulatory action to mitigate
any unreasonable risks that may be
identified. EPA may consider regulation
of fiber diameter and length of
substitute fibers if it 13 determined that
such risk reduction action 18 needed.
EPA recommends, that, whenever
feasible, manufacturers, processors and
users avoid the production and use of
respirable fibers. EPA also strongly
encourages manufacturers and
processors of fibers to institute quality
control practices that mmimize if not
eliminate the inadvertent production of
respirable fibers.

D. Economic Effects of the Rule

EPA has prepared a Regulatory
Impact Analysis of Controls on
Asbestos and Asbestos Products (Ref.
21) which analyzes the potential
economic impact of the rule. EPA’s
assessment of the “reasonably
ascertainable economic consequences of
the rule, pursuant to section 6(c}(1)(D),
18 summarized below. The
methodologies used by EPA to estimate
the costs and benefits of this rule
comport with widely-accepted cost-
benefit techmques. The methodologies
used and the data on which costs and
benefit estimates are based have been
updated to reflect public comments.
Further responses to comments on this
subject can be found 1n the Response to
Comments document.

1. Estimated costs. Estimated costs
were derived using the Asbestos
Regulatory Cost Model {ARCM]), which
18 described 1n the RIA and which
primarily used information collected
during telephone surveys conducted by
an EPA contractor during 1986 and 1987
EPA also used some data obtained
under the TSCA section 8(a) asbestos
rule to estimate costs. Some information
was adjusted to reflect more current
data obtained through public comments
and from other sources. The sources of
information are noted in the record for
this rule.

The costs represent the net present
value of costs incurred due to changes in
asbestos production volume between
the years 1987 and 2000, using a social
rate of discount of 3 percent. The 13-
year time pertod serves as a reasonable
endpoint for the analysis at a point well
after all the actions taken n the rule
have become effective. The 3 percent
rate used to discount costs (and
benefits, as discussed below) 1s a

reasonable rate set by consensus by
EPA economists. This figure falls within
the range of social discount rates
suggested by the economics literature.

In estimating the costs of this rule,
allowance 1s made by the economic
model to estimate declines in the prices
of substitutes. In practice, the cost of a
product, in real terms, declines over its
production as experience 1s gained 1n
the manufacturing process. In addition,
experience under other regulations has
shown that the number of substitutes
will increase as a result of product
regulation. Some of the new substitutes
will be of lower cost than some of the
existing substitutes or they will not
capture market share from the existing
substitutes. Both of these effects will
lower the prices of substitutes. Neither
of these effects can be fully quantified.
However, as the cost of substitutes
decreases, the overall cost of this rule
will also decrease.

The economic model does not take
into account the cost reduction benefits
of using substitutes which currently
have lower costs than the asbestos-
contaiming products. In other words, the
analysis assumes that the price of
substitutes, after being adjusted for
product life and performance, 18 always
greater than or equal to the price of the
comparable asbestos-containing
product. This was done to account for
differences 1n the charactenstics of
asbestos and non-asbestos substitute
products that cannot be captured 1n cost
differences. For example, because
asbestos-containing products have been
traditionally used in these markets, a
bias may exist toward the use of
asbestos products rather than similarly-
priced substitutes. However, this
assumption overstates the costs
imposed by the rule whenever the
substitute actually costs less than the
asbestos-containing product and there 18
no significant difference n product
performance characternistics.

EPA attempted to gauge the possible
effects of expected declines in the price
of substitutes on the overall cost of the
rule. The analysis of costs of the actions
taken 1n this rule assumes that the
prices of substitutes for asbestos
products will decrease by 1 percent
annually over the life of the 13-year
period analyzed in the ARCM. However,
the analysis also assumes that the cost
of individual substitute products will
always remain greater than or equal to
the price of the comparable asbestos-
contaiming product, for the reasons
described 1n the preceding paragraph.
EPA believes that the assumption of a
limited 1 percent decline 1n the price of
substitutes 1s a reasonable "best
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estimate” in light of the effects of the
growing markets for such products,
increasing competition and production
know-how in these markets, and the
likely development of new, more cost-
effective substitutes that have not been
quantified for the ARCM.

Costs estimated 1n the RIA include
costs to consumers and costs to
producers. Consumer losses due to the
rule result from 1ncreases 1n costs
incurred for asbestos products or
substitutes for asbestos products or from
inferior performance of substitutes, to
the extent that these latter costs could
be quantified. It i1s estimated that
consumers will incur $375.4 million tn
losses as a result of the actions taken in
this rule, for the penod of the analys:s,
spread across the retire consumer
population.

Producer losses due to this rule would
accrue when producers are forced to
forego the portion of the return on their
capital stock used to produce asbestos
products. This occurs when the capital
stock used 1n the production and
processing of asbestos-containing
products either cannot be used or
cannot be used as efficiently 1n the
production of substitute products. It 1s
estimated that the rule will result 1n
$83.49 million 1n total producer costs.

The rule will also result 1n some
transition costs to workers who are
displaced by product bans. These losses
are incurred in the form of lost wages
and job search costs. EPA believes that
these transition costs will be relatively
low compared to consumer and
producer costs because of: (1) The
amount of time allowed for compames
to plan before the effective dates of
most bans and (2) the already occurring
transition to non-asbestos substitutes by
many former producers of asbestos
products.

The total costs of the rule were
estimated first with costs discounted at
3 percent and benefits not discounted
(hereafter 3 percent/0 percent) and then
with both costs and benefits discounted
at 3 percent (hereafter 3 percent/3
percent). The results of both analyses
will be cited throughout the text of this
preamble. Both analyses support the
actions taken 1n this rule. The total
estimated cost of the rule 1s $458.89
million. This cost will be spread over 13
years and a large population. Therefore,
the 1mpact on most persons will be
negligible.

Estimated total costs of individual
product bans are set forth in the
following Table Vi:

TaBLE VI—COST OF THE RULE 8Y PROD-
UCT CATEGORY ASSUMING A 1 PERCENT
ANNUAL DECLINE IN THE PRICE OF SuB-
STITUTES

Toéal c‘?st {in
miiion,
Product discounted at 3
percent)

Asbestos/cement {(A/C) sheet....... 2.66
A/C shingles. 23.57
A/C pipe 128.03
Products not cumently in U.S.

production (asbestos protec-

tive clothing and vinyl/asbes-

10S flOOr tHE).....covureresmmnrrvarnsnsernenes | 0
Paper products (commercial

paper, roRboard, milboard,

corrugated paper, and special-

1Y PAPOI) oriaeremcrsressmnssrsrssnenssasarare . 373
Felt products (floonng and roof-

ing fett and pipefine wrap) .......... 8.38
Gaskets 207.72
Disc and drum brake pads for

onginal equipment market

(OEM) and brake blocks........... - 1297
Disc and brake pads for after-

MAarket (AM).....ceuoereriennesneeninend) 1273
Other asbestos fnction products

(automatic transmussion .com-

ponents, clutich facings, and

commercial and ndustnal fric-

tion Progucts).......ceuresrecsremannes w 15.20
Coatings (roof coatings non-

TO0f COALINGS). coeemee s rvvssmsosomasasmsan 48.29

Does not include specialty industnial gaskets.

EPA also analyzed the costs of the
rule without the assumption about the
declining price of substitutes that 18
described 1n the preceding paragraphs.
Under this scenano, the total cost of the
rule would rise from $458.89 million to
$806.51 million. Estimated total costs of
individual product bans under this
scenario are set forth in the following
Table VII:

TABLE VII—CoOST OF THE RULE BY PROD-
UCT CATEGORY WITHOUT THE ASSUMP-
TION OF A 1 PERCENT- ANNUAL DECLINE

IN THE PRICE OF SUBSTITUTES
Total cﬁst {in$
milhon,
Product discounted at 3
percent)

Asbestos/cement (A/C) sheet......| 335
A/C shingles 34.18
A/C pipe 227.33
Products not cumently in U.S.

production (asbestos protec-

tive clottung and winyl/asbes-

03 flO0r tHB)....creeserremcermcsmsrraerernsd 0
Paper products (commercial

paper, roliboard, millboard,

corrugated paper, and specral-

LY PAPEI) e reerare o insi s conrensd 4.86
Felt products (flconng and’

ng felt and pipeline wrap) .......... 10.87
Gaskets 263.01
Disc and drum brake pads for

original  equipment  market

(OEM) and brake blocks............ 31.68
Disc and brake pads for al

market (AM) 25.15

TasLE VII—COST OF THE RULE BY PROD-
UCT CATEGORY WITHOUT THE ASSUMP-
TION OF A 1 PERCENT ANNUAL DECLINE
IN THE PRICE OF SussTITUTES—Contin-
ued

Total qg;t {(in$ 4
million,
Product discounted at 3
percent)
Other asbestos friction products
(automatic transmission com-
ponents, clutch facings, and
commercial and industrial fric-
HON PrOGUCES)..ceceer s versensrasssnassnsis 27.92
Coatings (roof coatings and non-
r00f COALINGS)..riuesrersrasessracsonnes = 180.56

Does not include specialty mdustnal gaskets.

The costs 1n both of these analyses
are likely overstated for a number of
reasons. The methodology used 1n thus
analysis for dealing with a lack of
information tends by design towards
overestimating costs and
underestimating benefits. This
“cautious” approach 1s taken to ensure
that the analysis provides a strong basis
for the regulatory decision made n this
rule.

A commenter stated that EPA, 1n the
analyses used to support the proposed
rule, underestimated the costs of
banmng the manufacture, importation,
and processing of asbestos-containing
products. The commenter argued that
EPA overestimated the rate of
development of asbestos substitutes,
underestimated future asbestos
consumption rates, and erred 1n a
number of other ways, discussed 1n
more detail in the Response to
Comments document, 1n estimating the
costs associated with the vanous
options described in the proposed rule.

For the final rule, EPA has updated
the data base used to support its
analysis of the costs and benefits of the
rule and has modified its analytical
approach in response to comments. In
addition, the decline 1n the rate of
consumption of asbestos in the U.S. has
been more rapid 1n recent years than
was predicted in EPA’s models. Total
annual consumption of asbestos 1n the
U.S. dropped from a 1984 total of 240,000
metric tons to less than 85,000 metric
tons 1n 1987 This change suggests that
the use of asbestos substitutes has
increased markedly since the proposed
rule was published.

EPA has adopted several conservative
assumptions to ensure that the rate of
substitution 1s not overstated 1n the
analysis of the rule’s costs. The analysis
embodies a low-decline baseline
consumption approach. This approach
assumes that substitutes have already
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been adopted for those market sectors
for which substitution for asbestos was
relatively uncomplicated. It also
assumes a constant rate of asbestos
consumption unless EPA 1s aware of
specific instances in which substitution
has been made. In addition, the analysis
assumes that the price of a substitute for
an asbestos product will not fall below
the price of the asbestos product for
which it 18 being substituted. Therefore,
the analysis adopts a number of
assumptions that likely overestimate the
costs of the actions taken in this rule
rather than underestimate them.

2. Estimated benefits. The costs
described above will be offset to some
extent by a number of avoided costs.
While EPA did not attempt to place a
value on the loss of life itself, or on
associated costs such as “pamn and
suffering, “loss due to leisure time, or
other similar factors, EPA has estimated
that the actions taken 1n this rule will
result in the avoidance of at least 202
quantifiable cases of lung and
gastrointestinal cancer and
mesothelioma when benefits are not
discounted and at least 148 cancer cases
when benefits are discounted at 3
percent from the time of exposure.
These estimates assume the
occupational exposure levels based on
cther analogous exposure scenarios
discussed n Unit V.A.3 of this preamble.
These estimates do not, for reasons
discussed 1n Unit V.A of this preamble,
mclude the number of asbestosis cases
and cases of other diseases avoided. In
addition, EPA did not estimate losses
due to lost work days or medical care
costs. Thus the benefits of the rule {costs
avoided by this rule) represent prudent
estimates that likely understate actual
benefits. The cancer-cases-avoided by
individual product category are set forth
n the following Table VII:

TasLE VHI—CANCER-CASES-AVOIDED BY
PRODUCT CATEGORY ASSUMING ANALO-
GOUS EXPOSURE FOR SELECTED PROD-
uCT CATEGORIES

Discount rate

Product 3 0
percent | percent
Asbestos/cement (A/C)
sheet 0.96 1.19
A/C shingles .......ovceemercencennees 0.23 0.32
A/C pipe 317 4.38

Products not currently tn U.S,
production (asbestos pro-
tective clothing and vinyl/
asbestos floor tile)................. V] V]

Paper products (commercial
paper, rollboard, millboard,
corrugated paper, and spe-
CIAItY PAPEN)....coerrcrereniorarraenad

0.52 0.73

TABLE VIIl—CANCER-CASES-AVOIDED BY
ProODUCT CATEGORY ASSUMING ANALO-
GOUS EXPOSURE FOR SELECTED PROD-
ucT CATEGORIES—Continued

Discount rate

Product

3 0
percent | percent

Felt products (floorng and
reofing felt and pipeline
wrap)

GASKEES ..occiriniensircrernrerinenaened

Disc and drum brake pads
for ongmal equpment
market (OEM) and brake
DIOCKS ...orireiirsiiisesiisssismians

Disc and brake pads for af-
termarket (AM) ........covvemvrerecnne

Other asbestos friction prod-
ucts (automatic transmis-
sion componsnts, ciutch
facings, and commercial
and ndustrial friction prod-
ucts)

Coatings (roof coatings and
non-roof coatings).........ceuue.

3.53
32.24

4.38
42.54

14.55 19.68

88.37 12211

1.45 1.91

241 3.33

Doss not include specialty industnal gaskets.

Analogous exposures could not be
assumed for a number of exposures.
Therefore, benefits are understated to
the extent that these exposures are not
included. For example, some exposures
result when asbestos fibers are released
to atr due to weathering of A/C products
and other products used in exterior uses.

Also, the analysis did not quantify the
increased risk due to high concentration,
episodic exposures to asbestos for many
products. Further, additions to ambient
loading caused by the activities affected
by this rule and the resultant risk
reduction from this rule’s actions could
not be adequately quantified. The effect
these factors would have on the
calculation of benefits 1s difficult to
determine because of technological
difficulties 1n quantifying the extent of
these releases and the resultant
exposures. However, the effect could be
significant because releases via these
routes are frequent and, on aggregate,
broad-ranging.

EPA also.analyzed the benefits that
accrue due to the actions taken in this
rule if the analogous exposure analysis
described in Unit V.A.3 of this preamble
are not assumed. In this analysis, 1n all
instances where exposure 1s believed to
exist, but specific exposure data are not
available, EPA assumed no exposure.
The figures 1n the following chart,
therefore, understate the actual number
of cancer-cases-avoided due to this rule
to the extent that available monitoring
data used 1n the exposure analysis
understates actual exposure to asbestos.
In this analysis, estimates of cancer-
cases-avolded decrease from 202 cases

to 164 cases if benefits are not
discounted and from 148 cases to 120
cases if benefits are discounted at 3
percent. The cancer-cases-avoided by
individual product category using this
analysis are set forth i the following
Table IX.

TABLE IX—CANCER-CASES-AVOIDED 8Y
PrRODUCT CATEGORY WITHOUT ANALO-
GOUS EXPOSURE ASSUMPTIONS

Discount Rate

Product 3 0
percent | percent
Asbestos/cement (A/C)
sheet 0.96 1.19
A/C shingles .. 0.23 0.32
A/C pipe 2.25 3.1

Products not currently in U.S.
production (asbestos pro-
tective clothing and vinyl/
asbestos floor tile)................. 0 0

Paper products (commercial
paper, roliboard, millboard,
corrugated paper, and spe-
Cialty paper) ... ccrreeeeenee

Felt products (flooring and
roofing felt and ptpeline
wrap)

Gaskets

Disc and drum brake pads
for onginal  equipment
market (OEM) and brake
BIOCKS c..eecereecnerrenreernnrenseennins

Disc and brake pads for af-
termarket (AM)......

Other asbestos friction prod-
ucts (automatic transmis-
sion components, clutch
facings, and commercial
and industnal frction prod-
ucts)

Coatings (roof coatings and
non-roof coatings)........c...es

0.43 0.60

262
6.68

3.25
8.81

14.55 19.68

88.37 122.11

1.45 191

1.29 1.79

Does not include specialty industnal gaskets.

As stated earlier, EPA decided for this
rulemaking to estimate potential risk
from plant emissions using an
assumption of baghouse efficiency of
99.95 percent for some product
categories and 99.67 percent for other
product categories (the maximum
emission scenario with no baghouse
failure assumed). However, EPA also
estimated the number of cancer-cases-
avoided using the assumptions of 99.968
to 99.988 percent efficiency (the best
estimate scenario with occasional
baghouse failure assumed). These
estimates, assuming the occupational
exposure levels based on other
analogous exposure scenarios discussed
above, are 183 cases if benefits are not
discounted and 134 cases if benefits are
discounted at 3 percent. The cancer-
cases-avolded by individual product
category using these estimates are set
forth in the following Table X.
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TABLE X—CANCER-CASES-AVOIDED 8Y
PRODUCT CATEGORY ASSUMING ANAL
0GOUS EXPOSURES AND ALTERNATIVE
EMISSIONS CONTROL RATES

Discount Rate

Product

3 percent 0 percent

ashestos/cement {A/C)
17 S
shingles ....

0.48
0.22
2.10

0.59
0.31
2.90

O

Products not currently in
U.S. production
{asbestos protective
clothing and winyl/
asbastos floor tile) .......| 0 4]

Paper products
(commercial paper,
rollboard, miliboard,
corrugated paper, and
specialty paper) .......uuer

Felt produets (floonng
and roofing felt and
pipeline wrap)

Gaskets! ......... -

Disc and drum b
pads for oniginat
equipment market
{GEM) and brake
DIOCKS oo rrerarrsraceasssoncnned] |

Disc and brake pads for
aftermarket (AM)........... |

Other asbestos friction
products (automatic
transmission
components, clutch
facings, and
commercial and
industnal friction
Products) ......cecccnseseansd

Coatings (roof coatings
and non-roof
€0ALtINGS).ceerrrrreremserrenes b

0.18 0.25

2.20
26.83

272
3541

12.72 17.27

85.38 117.98

1.29 170

203 ] 280

Does not include specialty industnal gaskets

The different assumptions about
baghouse efficiency do not have a
significant effect on the estimates of
cancer-cases-avolded. Under both the
best estimate scenario with occasional
baghouse failure assumed and the
maximum emission scenario with no
baghouse failure assumed, EPA believes
that the manufacture, importation,
processing, and distribution 1n
commerce of these products presents an
unreasenable nisk of mnjury to human
health.

The rule will result 1n a number of
other significant benefits. However,
many of these benefits are either in the
future and are relatively small in current
terms after discounting or are difficult te
quantify. For example, costs avoided
mclude the societal cost of the resources
necessary to treat asbestos-related
illnesses and the productivity lost as a
result of asbestos disease that will be
avoided due to actions taken under this
rule. EPA has not estimated these costs
avoided because they would be
relatively small because the types of
cancers reviewed 1n this analysis

generally result 1n death after relatively
short periods of treatment or
hospitalization. In addition, this total
would be further lowered when
discounted due to the fact that most
asbestos-related diseases appear only
after a long latency period.

Continued manufacture, importation,
processing, and use of the asbestos-
containing products banned by this rule
would result 1n environmental loading of
asbestos. The effect of environmental
loading 18 discussed in more detail 1n
Unit V.A.3 of this preamble. The actions
taken under this rule will reduce the
incremental increase 1n ambient
concentrations of asbestos and thus
reduce the risk of asbestos exposure
faced by the general population. EPA
has not attempted to quantify these
benefits, due to the difficulty and
probable imprecision of such an
analysis, However, EPA believes that
the long-term benefits denived from this
mcremental decrease in ambient
concentrations of asbestos will result in
substantial benefits because of the large
populations that are affected. EPA has
also concluded that these benefits can
be attained through the source reduction
actions taken in this rule, tather than by
use of other options considered.

Further, due to the rule’s bans, the
substantial future costs associated with
removal and disposal of asbestos-
containng products that would have
otherwise been produced and used will
be avoided. These included higher
removal, demolition, and disposal costs
for asbestos products than those for
non-asbestos prodicts, as well as higher
health nisk expenses for asbestos
products. Future removal, demolition,
and disposal of asbestos construction
products will likely be higher because
special precautions will probably be
necessary to meet OSHA, Clean Air Act
(CAA), or other requirements. These
costs can be substantial, but they have
not been estimated for purposes of this
rulemaking because estimates of the
timing and frequency of building
removal or renovation would be
speculative.

Also, the continued use of asbestos
will likely exacerbate the heavy burden
on courts and workman's compensation
boards that have, 1n recent years, been
mundated with claims related to harm
caused by asbestos exposure. This rule,
by reducing the occurrence of asbestos-
related diseases, will eventually reduce
the costs related to claims ansing out of
illnesses and deaths caused by asbestos
exposure.

Since the proposal, EPA has observed
a rapid development of substitutes for
asbestos-containing products. EPA

believes that this rule will further
stimulate technological innovation m the
development of substitutes for asbestos
and that this strong trend toward use
and acceptance of substitutes will
continue.

Different health benefits were
estimated 1n support of the proposal
than those development for the final
rule. The number of cancer-cases-
avoided estimated for the proposal
(approximately 1,000 cases and more,
depending on the regulatory option) 18
higher than the estimate for the final
rule (202 and 148 cases if analogous
exposures are assumed) for a number of
reasons: {1) Several product categores
are not included 1n this final rule
estimates because they are no longer
manufactured or imported 1n the U.S.
(e.g., vinyl-asbestos floor tile). This
change accounts for approxumately 475
of the cancer-cases-avoided quantified
in the proposal rule. {2) The production
and exposure data supporting the
rulemaking were updated for the final
rule, U.S. asbestos consumption has
decreased and substitute use had
increased since the publication of the
proposed rule. Therefore, the proposal's
estimates of cancer-cases-avoided were
higher than those for the final rule
because consumption rates and resulting
exposure totals were higher at the time
of the proposal. [3) Updated exposure
assessments were used in the health
benefits model. The updated data were
lower for some products than those used
for the proposal, meaning that the
proposal’s estimates of cancer-cases-
avoided were higher than those for the
final rule. {4) The time frame used for
estimating health benefits for the
proposal was 15 years: for the final rule,
the penod 15 13 years. Therefore, the
final rule analysis covered 2 fewer years
of exposure, resulting in fewer estimated
health benefits. {5) Some modifications
were made to the health effects model
used for the final rule {e.g., mmnor
modifications, including quantification
of gastromtestinal cancer nisk, and the
use of a lower dose response constant
for mesothelioma (using an average of
the dose response constants from a
number of studies, rather than the
constant from one large study)] that
resulted n an estimate of benefits that
was approximately 20 percent lower for
the final rule than for the proposal.

Several commenters stated that EPA
underestimated the benefits associated
with the product bans described 1n the
proposed rule. These commenters
asserted that the analysis of benefits
understanted risks because it did not
take into account diseases other than
lung and gastrontestinal cancer and
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mesothelioma or exposures to families
of asbestos workers, and failed to
quantify factors like avoided pain and
suffering and increased worker
productivity. EPA agrees that the
benefits of the rule may be understated,
possibly to a significant extent, in the
supporting analysis due to technological
or other limitations. These factors,
however, have been considered
qualitatively in EPA’s analysis.

One commenter argued that EPA
significantly overestimated the benefits
of the rule by overstating asbestos
potency and exposure levels. The lung
cancer and mesothelioma potency
values used by EPA 1n its analysis of
benefits are well-supported and are
consistent with those used by OSHA n
reducing its PEL to 0.2 f/cc. The potency
values for lung cancer represent the
mean of the results of 11 human
epidemiological studies on the effects of
asbestos exposure. The potency values
for mesothelioma represent the mean of
the results of 4 buman epidemiological
studies on the effects of asbestos
exposure. In addition, the exposure
estimates used in this analysis
understate actual exposure for a number
of reasons, as explained m Unit V.A.3 of
this preamble. Therefore, EPA may have
actually understated, not overstated, the
benefits of this rule.

Some commenters argued that EPA, in
the proposal, improperly failed to
discount benefits to be denved from the
rule, and 1n support documents for a
final rule, only discounted benefits until
the time of the exposure that results in
the cancer rather than until the
occurrence of the disease. Other
commenters argued that EPA should not
discount benefits, stating that
discounting the benefit of saving human
life 18 inappropriate methodology for
this rulemaking.

This final rule provides estimated
benefits both with and without
discounting. Arguments can be made
that estimating benefits without
discounting 18 preferable 1n cases like
this one where the primary benefits
derived 1s the avoidance of human
cancer cases. However, arguments also
can be articulated supporting the
discounting of benefits. EPA believes
that if benefits in the form of cancer-
cases-avoided are to be discounted. they
are properly discounted to the time
when risk 18 reduced or avorded. Since
the benefit of a regulation to control a
hazardous substance occurs at the time
of the reduced exposure, EPA has
concluded that the approprnate penod
over which to discount 1s until the time
of exposure reduction. This approach
was used 1n this case after extensive

review of applicable literature and an
examnation of the inherent biases and
features of other approaches.

3. Small businesses. EPA has,
pursuant to section 6(c}){1){D} of TSCA,
also analyzed the economic impact of
this rule on small businesses. The rule
will not have a significant effect on
small businesses because there are few
such businesses affected by the rule and
mdividual company producer losses are
not expected to be substantial since
capital equipment for the production of
asbestos-containing products has little
remaining useful life, 18 mexpensive, or
can generally be converted at low cost
to manufacture of alternative products.
A small fraction of the manufacturers,
importers, and processors subject to this
rule are small producers and some could
be adversely affected by the rule. In
addition, a number of small
governments may be affected by the ban
of some asbestos products, for example
A/C pipe. However, the economc
mmpact of this rule 1s generally spread
widely throughout the economy and any
concentrated effect will not be focused
on specific market sectors or on small
businesses.

4. Evaluation of the rule s economic
mmpact. The overall costs of this rule are
significant. However, the overall
benefits of the rule are also significant,
although many of the benefits cannot be
easily quantified.

The analysis performed to ascertain
the economic consequences of the rule
likely overstates the costs of the actions.
However, the analysis points out several
important factors: (1) The societal
benefit, or “essentiality, of asbestos
has decreased, and continues to do so,
as asbestos consumption declines and
substitutes for the mineral are
developed for many applications; (2)
most of the costs associated with the
rule are short-term and spread over a
relatively large population; (3) the
continued development of price- and
performance-comparable substitutes for
asbestos mdicates that the rule will not
lead to either dramatic increases in
consumer prices or decreases mn the
availability of products affected by this
rule; and (4) the producer and consumer
costs imposed by this rule are offset by
the rule s benefits (e.g., cancer-cases-
avoided, medical costs, and lost
productivity avoided), although many of
these benefits are either difficult to
quantify or to express in monetary
terms.

EPA, therefore, finds that, under the
standards of section 6 of TSCA, the
costs of the rule to be reasonable in light
of the unreasonably large number of
asbestos-related deaths and serious

illnesses that would occur if the actions
1n this rule were not taken,

E. Other Options Considered

Section 6 of TSCA requires EPA to
select the least burdensome means to
reduce an unreasonable nsk. This Unit
describes EPA's evaluation of options*
that would reduce or eliminate the
unreasonable risk to human health
posed by exposure to asbestos. Further
responses to comments on this subject
can be found 1n the Response to
Comments document.

The options considered include the
one selected for the final rule, a staged-
ban of the manufacturing, importation,
processing, and distribution in
commerce of a number of categories of
asbestos products. EPA selected a
staged-ban for this final rule rather than
one of the other regulatory options
discussed 1n the proposal or 1dentified 1n
comments because these other options
would either fail to adequately reduce
the unreasonable nsk posed by asbestos
exposure Or 1mpaose an excessive
burden. Conversely, the final rule's
staged-ban approach prohibits, at
different times, the manufacture,
importation, processing, or distribution
in commerce for uses of asbestos that
pose an unreasonable risk. Timing of
these bans 1s based largely on the
availability of suitable available or
anticipated non-asbestos substitutes for
the banned products. Therefore, the
staged-ban approach takes into account
the potential economic effects of the
varnious bans, while still eliminating the
sources of the risk. Other options were
discussed n the proposed rule or
wdentified 1n comments, but were not
selected for the reasons described
below.

Under two proposed rule alternatives,
some product categones would be
banned soaon after the effective date of
the rule and the remaining product
categories would be “phased down.
This would be accomplished by
nstituting a permit system which would
create limits on the U.S. mimng of
asbestos and the importation of
asbestos and asbestos-containing
products. These limits would be based
on previous volumes of the affected
activity and would be managed by a
system of 1ssuing permits allowing
gradually declimng levels of the
mdicated activities. The permits would
be transferrable. This system would,
over time, restrict the total amount of
asbestos available for use n the U.S.
and limit the amount used 1n imported
products until the rule's objective of a
complete phase out was achieved.
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In the analysis performed for this
rulemaking, EPA concluded that a
permit system approach would not be
the least burdensome means of reducing
the unreasonable nsk posed by asbestos
for all the products analyzed under the
rule. Most commenters who rendered an
opinion on the 18sue opposed the permit
system options. Commenters stated that
the implementation of these options
could create significant admimstrative
problems for EPA and industry,
particularly 1n the area of imported
asbestos products. EPA found that
implementing the proposal's permit
system options for all of the product
categories in the rule would result in
high admimstrative costs. EPA also
believes that a permit system mvolving
all of the products affected by this rule
would be difficult to enforce.

EPA concluded that some uses of
asbestos and some product life cycle
stages pose a substantially greater risk
than others and that the permit systems
described 1n the proposed rule would
not necessarily control the highest nsk
exposures (e.g., persons that produced
or used products with high levels of
asbestos exposure could purchase
permits). Therefore, EPA concluded that
the proposed rule's permit system would
not adequately control asbestos
exposure for the rule’s product
categories.

Despite EPA's conclusion based on
currently available information that a
permit system approach 1s not viable for
regulating all of the products analyzed
under this rule, EPA recognizes that
there are a number of mnherent
conceptual advantages to employing an
economic 1ncentive approach in
regulating the nsks posed by chemicals.
Therefore, as a follow-up to EPA’s
review of the applicability of a permit
system as a regulatory option n this
rule, EPA will perform several extensive
analyses of the advantages and
disadvantages of using various
economic incentive approaches,
including marketable permit system
alternatives, as possible mechamsms for
reducing human health and
environmental risks from chemicals.
These studies will review in greater
detail the viability of employing such
approaches under regulatory authorities
such as section 6 of TSCA.

One study will focus on economic
incentive programs that could be
applied under TSCA and other
authorities, rather than, for example,
concentrating on air-emission i1ssues, as
does the bulk of the available
theoretical literature. The study will
identify and evaluate criteria for
determining which chemicals or

chemucal products would be appropriate
candidates for the use of economic
mncentive approaches under TSCA and
other authorities. Factors considered 1n
1dentifying these criteria will include
determining the charactenstics of a
chemical's market, such as its
production and use, that would make
the chemical a viable candidate for a
permit system rather than a deposit
system. The study will also examine
these critena 1n the context of specific
candidate chemical substances.

Another study will analyze
adminstrative problems associated with
economic incentive approaches with the
aim of devising methods that provide
equitable and efficient regulation of
these chemical substances. For example,
the study will examine 1ssues related to
imports which complicate
implementation and enforcement of
economic incentive approaches. The
study will also examime mechanisms to
overcome complications caused by
these factors and evaluate the type and
level of assistance to EPA from other
agencies (e.g., U.S. Customs Service)
that would be necessary to implement
and enforce an economic incentives
approach.

Based on the analyses performed
during this and other rulemakings, there
18 a continuum 1n the rigks and benefits
associated with product categorzes.
Some product categories on the
continuum have some characteristics
(e.g., a large number of specialized uses
or a lagging rate of substitute
development) that may make the
products amenable to regulation through
use of a economic incentive approach
based on the critena developed 1n the
studies described tn the preceding
paragraphs. Upon completion of these
studies, EPA will review this rule and
other rules, based on the 1dentified
criteria and on then-available
mformation about products and
markets. For example, with respect to
this rule, this review could determine
whether (1) any product categories not
included within the rule’s bans should
be phased out by use of an economic
mcentives approach, (2) any products
banned 1n Stage 3 for which a significant
number of exemptions are likely might
be more efficiently phased out via an
economic incentives approach, and (3}
substitute development could be more
efficiently compelled by an economic
mcentive approach for any products that
are the subject of an active exemption.
EPA's review will determine whether
any of these products exhibit
charactenstics that lead EPA to
conclude that exposures could be more
efficiently phased out by use of an

economic incentive approach. If, after
review of this or any other rule, EPA
determines that an economic incentive
regulatory approach 1s warranted for
some of the categories, EPA may in the
future 1nitiate rulemaking under sections
6 and 8 of TSCA to amend such rules to
implement an economic incentive
approach.

Even within the stage-ban approach,
EPA has considered a number of
possible options for the number of
stages, the number of years between the
stages, and the scheduling of product
bans at various stages. The final rule
follows the 3-stage ban approach of the
proposed rule. EPA has modified the
timing of the ban from soon after
promulgation and 5 and 10 years after
the effective date of the final rule, as
discussed 1n the proposed rule, to 1, 4,
and 7 years, respectively, after the
effective date of the final rule. This was
done because of the passage of time
since the proposed rule was published
and because EPA's analysis of available
data and comments indicates that
marked advances have been made n
the development of and conversion to
suitable substitutes for asbestos 1n most
product areas. The timing for the stages
mn the final rule are reasonable in terms
of the current or anticipated availability
of suitable substitutes, based on EPA’s
analyses. EPA rejected the option in the
proposal of a limited 2-stage ban with a
TSCA section 8(a) reporting requirement
because that option would not
sufficiently reduce the unreasonable risk
posed by asbestos exposure. In addition,
the final rule does not include a ban on
the mining and 1mport of bulk asbestos
because not all asbestos-containing
products are included within the bans
on manufacture, importation, processing,
and distribution 1n commerce. However,
the risks posed by these activities are
expected to decline as the demand for
asbestos decreases due to the actions
taken 1n this rule.

Also, 1n scheduling products for the
staged-ban, EPA has analyzed the
relative risks posed by the different
ashestos-containing products and the
probable availability of non-asbestos
substitutes. In the rule, the various
asbestos products are scheduled to be
banned at times when it 1s likely that
suitable non-asbestos substitutes will be
available. For example, bans on
asbestos-containing brakes pads and
drum brake linings are divided into a
Stage 2 ban on the original equipment
market and a Stage 3 ban on the
aftermarket because suitable substitutes
might not be available for some
aftermarket products until Stage 3. The
fina! rule’s approach balances the need
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for a reduction in the unreasonable risk
of exposure to asbestos with the
economic effects of bans on
manufacture, importation, processing,
and distribution in commerce.

The inclusion in the final rule of a
provision allowing for exemptions in
limited circumstances 1s a means of
taking into account the size and
diversity of the asbestos industry. EPA
realizes that, despite EPA's projections,
technology might not advance
sufficiently by the time of a ban to
produce substitutes for a few
specialized or limited uses of asbestos
1n some product categones. In addition,
other unforseeable circumstances may
occur that would make a banon a
discrete product inapproprate at the
scheduled date. In these circumstances,
an exemption from the rule’s bans may
be appropriate if an applicant can show
that one 1s appropnate following the
procedures described 1n Unit HLE of this
preamble. However, EPA believes that
granting exemptions will not be the
norm. The procedures should be used
only 1n exceptional cases and should not
be viewed as a means of attempting to
postpone a person’s share of the
economuc consequences of the actions
dictated by the rule.

Another option considered would
involve an immediate ban of the
manufacture, importation, processing,
importation, and distribution n
commerce of all asbestos products.
Section 6 of TSCA requires that a range
of factors, including the availability of
substitutes and the relative costs of
regulatory options, be considered 1n
addressing the reasonable rnisks posed
by a chemical substance. EPA rejected
an immediate ban option because it
would result 1n potentially severe
economic and societal effects. An
immediate ban would not account for
the current unavailability of viable
substitutes for some asbestos-contarning
products that provide significant benefit
and would result in high costs in those
markets. Therefore, an immediate ban
would not be the least burdensome
means to reduce the unreasonable nsk
posed by asbestos.

EPA also considered requiring
asbestos-containing products to be
labeled as a means of reducing the nsk
posed by asbestos exposure. However,
EPA has determined that the nisk-
reduction benefits from a labeling
requirement for asbestos-contaiming
products would not be substantial. For
example, many of those that would
potentially be exposed to asbestos from
the labeled products would not have
access to the warning labels. In
addition, many asbestos products are

used in caustic or dynamic
environments n whrch labels cannot
survive. Commenters also argued that
labels directly applied to products can
mhibit product performance. For
example, if gaskets were required to be
labeled, those who came 1nto contact
with the product packaging could have
access to the label. However, many
gaskets are too small to be effectively
labeled. In addition, it would be unlikely
that those exposed to the product during
use or removal would have access to the
label because it might not survive 1n a
hot, fluid environment. The aim of the
final rule’s labeling requirement 1s not to
serve as a warning, but rather only to
facilitate compliance with and
enforcement of the rule. The drawbacks
of labeling described above do not
affect the use of labeling as a
compliance and enforcement tool. The
labels required by this rule are applied
to product wrapping or packaging and
are not,intended to survive through the
entire product life cycle.

Several commenters suggested the
consideration of options that would
require “controlled use” of asbestos
rather than bans on manufacture,
importation, processing, or distribution
in commerce. These commenters argued
that exposure to low levels of asbestos
18 not an unreasonable health hazard
and that EPA should undertake actions
1n a number of areas to require exposure
controls (e.g., workplace controls for
brake replacement and repair) rather
than enacting a product ban.
Commenters also suggested that
chrysotile fibers pose a lower hazard
than other asbestos fiber types and that
controlied-use actions would be more
appropriate for chrysotile than would be
source reduction actions.

Controlled-use options were rejected
because they would be ineffective in
reducing exposure at many points in the
life cycle of asbestos products. As 1s
discussed in Unit V.A of this.preamble,
EPA has found that exposure to even
low levels of asbestos poses an
unreasonable health hazard. In addition,
some of the exposures of concern are
not amenable to controls (e.g., ambient
releases from asbestos friction products
during use, from brake replacement and
repair work performed by consumers, or
from weathering of asbestos products
exposed to an outdoors environment).

In other 1nstances, controlied-use
aproaches create new exposures or
move exposure from one stage of the
product life cycle to another. For
example, even if asbestos 1s vented from
a workplace, although workers are
subject to lower exposure levels,

asbestos 1s still released to the outside
ambient air, thereby creating potential
exposures for passersby and
surrounding populations.

Further, many engineering controls
either fail to reduce exposures to
asbestos to levels that do not pose a
significant rigk or create workplace
mnefficiencies that lead them to not be
used. For example, respirators are
difficult to fit properly and are often
uncomfortable. Poor fit and intermittent
use because of discomfort lead to
unprotected workers. The problems are
especially prevalent in negative
pressure respirators, the type maost
commonly used in workplaces because
of their low cost (Ref. 16).

Other agencies and EPA offices have
or are currently establishing asbestos
exposure control requirements for the
workplace. However, because of the
extent and nature of the rnisks posed by
asbestos and limitations on available
technology and the jurisdictions of the
regulatory entities, EPA believes that
even those control standards that are
based on the best available technology
leave an unreasonable level of residual
nisk in some occupational and non-
occupational settings.

Therefore, EPA has concluded that
source reduction actions, like those
taken 1n this rule, rather than controlled
use approaches are necessary to reduce
the unreasonable risk posed by asbestos
exposure. In addition, pursuant to the
discussion i Unit V.A of this preamble
regarding the relative hazards posed by
the various asbestos fiber types, EPA
has also concluded that this rule’s
source reduction actions are more
appropnate than controlled use
approaches for products containing
chrysotile fibers.

Some commenters expressed a
concern that if EPA bans the
manufacture, importation, or processing
of some asbestos-containing products,
the governments of other countrtes will
be compelled to take similar actions,
although suitable non-asbestos
substitutes may not be available in
those countries. The unreasonable nsk
finding in this rule 18 based on a detailed
analysis of the nisks posed throughout
the entire life cycle 1n the U.S. of the
future manufacture, importation,
processing, distribution, use, and
disposal of the specified asbestos-
contamng products. The findings which
support this rule are not directly
applicable to other countries in which
factors relating to risk and cost may be
significantly different.
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F Summary of Individual Product
Categories

This Unit describes EPA's
unreasonable risk finding for each
individual category of asbestos-
contaiing products identified for this
rule. It summarizes for each individual
product category available information
regarding exposure, individual nsk
levels, the development of substitutes,
the results of EPA’s analysis of the costs
and benefits of a ban, and other
qualitative factors that were considered
i EPA’s unreasonable risk analysis for
each category. These discussions reflect
public comments received on these
subjects. Further responses to comments
on these subjects can be found 1n the
Response to Comments document,

In the product category discussions
below, information regarding costs,
benefits, and product substitutes 1s
derived primarily from the RIA (Ref. 21),
which 1s discussed in Unit V.D of this
preamble. Information regarding
exposure levels 1s denived from EPA's
Asbestos Exposure Assessment (Ref.
29), Asbestos Modeling Study (Ref. 30),
and Non-occupational Asbestos
Exposure Report (Ref. 31), which are
discussed 1n Unit V.A.3 of this preamble.

Based on available information, EPA
finds that the manufacture, :mportation,
processing, and distribution 1in
commerce of asbestos for use in each of
the following product categores, except
those discussed 1n Unit V.F.1 of this
preamble, presents an unreasonable risk
of injury to human health. The
discussions of EPA'’s findings, below,
summarize: (1) The estimated benefits of
the actions taken 1n this rule for each
product category, (2) quantifiable
asbestos exposure and lifetime nisk
levels for the product, (3) the projected
availability of product substitutes, (4) a
description of qualitative factors that
were considered 1n reaching EPA's
unreasonable risk conclusion for the
product, (5) the estimated costs of the
actions taken, and (6) an explanation of
any changes in EPA's approach to
regulating the product since the
proposal.

The individual nisk levels quantified
for the product categorigs that are
subject to this rule are very igh. An
individual lifetime nsk level of 1072 or
greater has been quantified for many
persons who are exposed during the
primary and secondary manufacture of
most of these products. Some other
phases of these products' life cycles also
result in very high levels of individual
risk. An individual lifetime nsk level of
10~ * means that members of the
populations exposed to this level of risk
stand a 1 1n 1,000 chance of developing

cancer during therr lifetime as a result of
the exposures. EPA considers the nsk
levels quantified for this rule for
asbestos exposures to pose a substantial
concern, EPA also believes that the nsk
levels quantified for this rule represent
an underestimate of the actual risk
posed by asbestos exposure from these
products. A number of exposures to
asbestos and the resultant risks, for
example, the risks posed by incremental
mcreases in environmental loading
caused by the continued manufacture
and importation of the asbestos
products banned by this rule, are
believed to be significant, but could not
be quantified for purposes of this rule,
often because of limits 1n exposure
monitoring technology. Despite this
“cautious” approach to estimating nsk,
the exposure and risk that can be
quantified are sufficient to make an
unreasonable nsk finding for purposes
of this rule.

The costs and benefits cited below
mnclude assumptions regarding
anticipated declines 1n substitute prices
(discussed m Unit V.D of this preamble)
and exposures estimated by analogy for
recognized, but unquantifiable,
exposures (discussed in Unit V.A.3 of
this preamble). EPA believes that this
approach presents a prudent,
representative analysis of the costs and
benefits of the actions taken 1n this rule
with some reasonable adjustments made
for unquantifiable exposures or market
changes. However, even if these
assumptions are not used, EPA has
concluded that the continued
manufacture, importation, and
processing of the asbestos-containing
products that are 1dentified 1n the rule
poses an unreasonable risk of injury to
human health.

a. Felt products. This grouping
consists of the flooring felt, roofing felt,
and pipeline wrap product categor:es.
All of these categories will be banned 1n
Stage 1. The benefits (in terms of cancer-
cases-avolded) of the actions taken in
this rule on these product categornes are
set forth in the following Table XI:

TABLE XI-—CANCER-CASES-AVOIDED FOR
ASBESTOS FELT PRODUCTS

Discount rate
Product
3 percent 0 percent
Flooring felt ........cceureriesd| 0 0
Roofing felt...... 1.21 1.51
Pipeline wrap 2.3 2.86

No current U.S. manufacture or import.

Primary routes of exposure to
asbestos from these products occur
during primary manufacture, and

product installation, repair, removal,
and disposal. Quantifiable lifetime nsk
for these products from occupational
exposure ranges from an average of 7.4
x 10~ for secondary manufacture of
flooring and roofing felt to an average of
2.5 x 1073 for the primary manufacture of
roofing felt. EPA estimates that as many
as 1,652 workers may be exposed to
asbestos during the installation and
removal of roofing felt, incurring
individual nsks comparable to those for
manufacturing. These exposure
estimates do not take into account high
peak exposure to which homeowners or
others may be unknowingly subjected
during removal or repair of these
products. EPA determined that
accurately quantifying these exposures
and the resultant nisks would be difficult
and that sufficient other exposure and
risk information 1s available regarding
these products to make a finding of
unreasonable risk.

Effective substitutes currently exist
for all three of these product categories.
These products are largely no longer
produced in the U.S., and flooring felt 1s
no longer imported 1n this country. In the
proposal, flooring and roofing felt would
have been subject to the Stage 1 ban
and pipeline wrap would have been
banned at Stage 3 or covered by the
permit system. However, EPA received
comments indicating that the product
categorties are not easily distinguishable
from one another and that suitable
substitutes are currently available for
pipeline wrap. EPA therefore concluded
that a Stage 1 1s appropriate for all three
product categortes.

The total cost of the actions taken on
these product categories are set forth in
the following Table XII:

TABLE Xll—CoOST OF THE RULE FOR
ASBESTOS FELT PRODUCTS

Total gl:lg)st n$
milhon,
Product discounted at 3
percent
Floonng felt 0
ROOfING falt......corurerncirenreercensersnenan] 7.31
Pipeling Wrap ....cuveeismeessnesiasseniens 1.07

No U.S. manufacture or import.

EPA has concluded that a Stage 1 ban
15 appropriate for these product
categories for the following reasons: (1)
Relatively high quantifiable exposure
and individual nisk levels exist for these
products; (2) these products pose a high
potential for ambient release during a
number of life cycle stages, for example,
during manufacture, installation,
removal, and repair work;.(3)
homeowners and workers are



Federal Register / Vol. 54, No. 132 / Wednesday, July 12, 1989 / Rules and Regulations

29491

potentially subject to uncontrolled
exposures during removal and repair
work; (4) the cost of taking these actions
18 reasonable because suitable
substitutes exist for all of these
products; and (5) while the quantified
benefits of banning these products are
relatively small, compared to other
product categories banned by this rule,
these products are likely both to lead to
a number of senous exposures that
could not be readily quantified for this
rule and to contribute significantly to
environmental loading.

b. A/C sheet. This grouping consists
of the flat and corrugated A/C sheet
product categories. These categories will
be banned 1n Stage 1. These products
were proposed for a Stage 1 ban. The
benefits (in terms of cancer-cases-
avoided) of the actions taken in this rule
on these product categories are set forth
n the following Table XIII:

TABLE XIi—CANCER-CASES-AVOIDED FOR
A/C SHEET

Discount rate
Product
3 percent 0 percent
A/C flat sheet..........ccu...d 0.85 1.05
A/C corrugated sheet.... 0.12 0.14

Primary routes-of exposure to
asbestos from these products occur
during manufacture, mstallation, and
repair. Approximately 53 workers are
exposed to asbestos during primary
manufacture of A/C flat sheet. EPA
estimates that as many as 735 workers
may be exposed to asbestos during the
installation, repair, and disposal of A/C
flat sheet, and that as many as 109
workers may be exposed during
mstallation and repair of A/C
corrugated sheet. Quantifiable nisk
posed for these products from
occupational exposure 18 estimated to
range from an average of 6.2 X102 for
the primary manufacture of A/C flat
sheet to 6.7 1073 for repair and disposal
of flat and A/C corrugated sheet.
Quantifiable risk from non-occupational,
lifetime exposures to asbestos released
during the manufacture of A/C sheet1s
estimated at 1X10™*for approximately
4,500 people and at greater than 1X107¢
for over 200,000 people.

EPA believes that the exposures
quantified for these product categories
are understated. Ambient release of
asbestos occurs due to weathering of
these products during outdoor uses.
Cutting, drilling, and sanding take place
during secondary processing,
mstallation, repair, and maintenance of
these products and result in significant
release of asbestos. Homeowners or

others may be unknowingly exposed to
significant levels of asbestos when they
sand these products in preparation for
repainting or removing them. Worker
exposure estimates for this rule assume
compliance with OSHA restnictions, but
EPA believes, based on some public
comments, that there may be some
cutting of A/C products with power
saws 1n violation of OSHA restrictions.
Asbestos releases to the ambient air due
to weathering of these matenals during
outdoor uses were not calculated and
high peak exposures occurring during
cutting or scraping of these products
were not quantified for purposes of the
rule. EPA determined that accurately
quantifying these exposures and the
resultant risks would be difficult and
that sufficient other exposure and rnisk
information 18 available regarding these
products to make a finding of
unreasonable nsk.

Effective substitutes exist for all uses
of these products. The total costs of the
actions taken in this rule for these
product categories are set forth in the

following Table XIV:
TABLE XIV—COST OF THE RULE FOR A/C
SHEET
Total g:"gst n$
million,
Product discounted at 3
percent
A/C flat sheet 2.37
A/C corrugated sheet .........cceerenned 0.29

EPA has concluded that a Stage 1 ban
1s appropnate for these product
categornies for the following reasons: (1)
Relatively high quantifiable exposure
and individual risk levels exist for these
products; (2) these products pose a high
potential for ambient release during a
number of life cycle stages; (3)
homeowners and workers are
potentially subject to uncontrolled, high
peak exposures during installation,
repair, and removal; (4) the cost of
taking these actions 1s reasonable
because suitable substitutes exist for all
of these products; and (5) while the
quantified benefits of banning these
products are relatively small, compared
to other product categories banned by
this rule, these products are likely to
lead to a number of serious exposures
that could not be readily quantified for
this rule and to contribute significantly
to environmental loading.

c. A/C shingles. This product category
covers roof shingles and siding
composed of a mixture of cement and
asbestos fiber. Thig category will be
banned in Stage 3. This product was
proposed for a Stage 1 ban. The benefits

(in terms of cancer-cases-avoided) of the
actions taken in this rule on this product
category 1s as follows: 0.32 cases if
benefits are not discounted and 0.23
cases if benefits are discounted at 3
percent.

Currently, A/C shingles are rarely
used in new building construction and
are used primarily for replacement,
maintenance, and historical restoration.
Primary routes of exposure to asbestos
from products 1n this category occur
during manufacture, installation, reparr,
removal, and disposal. Quantifiable nsk
posed by these products from
occupational exposure 18 estimated to
range from a lower bound of 3.7 X 107*
for installation to an average of
6.1 X 1073 for pnmary manufacturing.
Quantifiable risk from non-occupational,
lifetime exposure to asbestos emissions
released during manufacturing 18
estimated at 2.1 X 1078 for
approximately 1,500 people and at
greater than 1.0 X 1078 for
approximately 8,600 people. EPA
believes that a number of factors
contributed to exposure being
underestimated for this category.
Ambient releases result from weathering
of these products and high peak
exposures potentially occur during
cutting, sanding, scraping, and
hammering of these products. EPA 15
concerned about unknowing,
madvertent high peak exposures for
homeowners or others during
replacement or repair of existing
shingles and siding. Such exposures can
result from sanding, chipping, cutting, or
other activities that result in substantial
fiber release. Asbestos releases to the
ambient air due to weathering of these
matenals during outdoors uses were not
calculated and high peak exposures
occurring during replacement or repair
of these products were not quantified for
purposes of the rule. EPA determined
that accurately quantifying these
exposures and the resultant risks would
be difficult and that sufficient other
exposure and nsk information 1s
available regarding these products to
make a finding of unreasonable risk.

The traditional appeal of A/C
products 1s their durability and their
ability to be fabricated. A number of
non-asbestos products are available that
are effective substitutes from the
perspective of performance. Suitable
substitutes, including wood, aluminum,
and vinyl sidings and asphalt, cedar
wood, and tile shingles, exist for many
applications of the products 1n this
category. However, suitable substitutes
are not currently available for some
products in this category. Therefore,
EPA has scheduled the ban of this
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product for Stage 3 rather than Stage 1,
as origimally proposed, to allow for the
development of cost-effective
substitutes while still addressing risks in
a timely manner.

The total cost of the actions taken in
this rule for this product category 1s
$23.57 million. EPA believes that this
cost estimate may be overstated. This 1s
because the cost analysis for this
product category assumed that wood
substitutes would capture 32 percent of
the A/C shingle market if the asbestos
products were banned. This assumption
was made largely because wood is more
physically attractive than other
substitutes, although it 18 much more
expensive and does not perform
significantly better.

EPA has concluded that a Stage 3 ban
18 approprate for this product category
for the following reasons: {1) Relatively
high quantifiable exposure and
individual nsk levels exist for these
products; (2) these products pose a igh
potential for ambient release during a
number of life cycle stages; (3)
homeowners and workers are
potentially subject to uncontrolled
exposures; (4) suitable substitutes exist
for many of these products and are
likely to exist for others by the time of
the ban; (5) the cost of taking these
actions 18 reasonable, especially in light
of the assumption made regarding the
portion of the market substituted for by
wood shingles 1n the estimate of the
costs, the time provided for substititue
development, and the level of ambient
exposure posed by products in this
category; and (6) while the quantified
benefits of banning these products are
relatively small, compared to other
product categories banned by this rule,
these products are likely to lead to a
number of serious exposures that could
not be readily quantified for this rule
and to contribute significantly to
environmental loading.

d. Other product categories that are
currently out of production. This
grouping consists of the vinyl/asbestos
floor tile and asbestos clothing
categories. These categories will be
banned 1n Stage 1. These products were
proposed for a Stage 1 ban.

These products are no longer
produced 1 the U.S. and are currently
imported 1n, at most, only small
quantities. In instances mn which these
products are still imported, EPA 18
concerned about the potential for
uncontrolled consumer exposure, for
example, the sanding, cutting, and
removal of vinyl/asbestos floor tile. The
fact that these products are no longer in
commerce in the U.S. indicates that
effective substitutes are available.

Therefore, the cost of banning these
products 1s mummal,

EPA has concluded that a State 1 ban
18 appropnate for this product category
for the following reasons: (1) Relatively
high quantifiable individual risk levels
would exist for these products were
significant U.S. manufacture or
importation to begin again; (2) these
products pose a high potential for
ambient release during a number of life
cycle states; (3) homeowners and
workers would be potentially subject to
uncontrolled exposures were significiant
U.S. manufacture or amportation to begin
again; (4) the cost of banning these
products 1s negligible because there 13
no current signficant manufacture or
import of these products and because
suitable substitutes exist for them; and
(5) these products are included within
the ban to ensure that their U.S.
manufacture, importation, processing, or
import does not resume.

e. Vehicular brakes. Thig grouping
includes drum brake limings, disc brake
pads and brake blocks used 1n new and
existing motor vehicles. The
manufacture or import of 1994 or later
model year motor vehicles containing
asbestos drum brake linings or asbestos
disc pads (hereafter referred to as the
onginal equpment market, or OEM) will
be banned 1n Stage 2. Asbestos brake
friction material manufactured,
mported, or processed as replacement
drum brake linings or disc brake pads
for light- and medium-weight (LMV)
motor vehicles with brake systems
designed to use non-asbestos friction
material will also be banned 1n Stage 2.
The manufacture, import, or processing
of asbestos brake blocks for heavy-
weight (HV) motor vehicles will be
banned i Stage 3. In addition, all
friction matenal contamning asbestos
manufactured, imported, or processed as
replacement parts for vehicles designed
to use asbestos friction matenal
(hereafter referred to as the aftermarket,
or AM) will be banned 1n Stage 3.

The benefits (in terms of cancer-
cases-avoided) of the actions taken 1n
this rule on these product categories are
set forth 1n the following Table XV*

TABLE XV—CANCER-CASES-AVOIDED FOR
ASBESTOS VEHICULAR BRAKES

Discount Rate
Product
3 percent | 0 percent
Drum brake linings (OEM)...... 6.33 8.38
Drum brake linings (AM)......... 76.79 106.26
Disc brake pads, LMV
(OEM) 0.75 0.99
Disc brake pads, LMV (AM)... 11.58 15.85
Disc brake pads, HV {OEM
& AM)ocrnccessssesnsansd 0.18 0.22

TABLE XV—CANCER-CASES-AVOIDED FOR
ASBESTOS VEHICULAR BRrakes—Con-
tinued

Discount Rate
Product 7
1-3 percent | 0 percent
Brake blocks (OEM & AM)....| 7231 1010

In the proposal, EPA discussed two
approaches for regulating asbestos
vehicular friction matenal, either
banning all such material 1n Stage 2 or
via the operation of a permit system.
EPA stated that it would consider a
class exemption for replacement parts
under the proposal’s staged-ban option.

Asbestos brake friction products are
some of the most widely-used asbestos
products and are a source of broadly
ranging exposures to asbestos. EPA has
quantified exposures to asbestos from
the manufacture, installation, use, and
reparr of brake Inction products. During
the life cycle of these products, both
occupational and non-occupational
exposures to asbestos post a lifetime
risk of cancer mortality. The population
at nsk from these products 1s larger than
that at nisk from any other asbestos
product category for which exposure has
been quantified for this rule.

Occupational exposure to asbestos
from the primary and secondary
manufacture of friction products 1s high
and affects many people. The 8-hour
TWA exposure level quantified for the
primary manufacture of all friction
products 1s 0.145 f/cc (Ref. 29). The
lifetime nsk from this exposure 13
estimated to be 5.0 X 1072 with 2,779
workers exposed. The exposure level
from secondary manufacture 18
considerably less than from primary
manufacture, because secondary
manufacture of friction products does
not mvolve cutting, grinding, and fitting
of brake material. However, the TWA
exposure level for secondary
manufacture 1s still hagh, ranging
upward from 0.446 f/cc {Ref. 29). The
lifetime msk from secondary
manufacture ranges from an average of
1.6 X 103 for drum brake linings to an
average of 1.9 X 102 for disc brake

pads, with 3,038 warkers exposed.

Quantifiable risk from non-occupational,
lifetime exposure to asbestos released
during the manufacturing of drum
brakes alone 13 estimated at 1.0 X 107¢
for 92,008 people and greater than1 X
1078 for 2 million people.

Occupational expoure from the
mstallation and repair of asbestos brake
pads/linmgs/blocks may result m
significant exposure. The 8-hour TWA
exposure level for the servicing of disc
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and drum brake systems 1s estimated to
average 0.05 {/cc (Ref. 29). The lifetime
nsk from this exposure 15 1.68 X 1072
There are an estimated 329,000 brake
reparr facilities where an FTE
population of 1,391,000 mechanics may
be exposed to asbestos during
mstallation and repair of asbestos brake
friction products. Exposure and, thus,
risk have not been quantified for the
disposal of asbestos brake friction
material,

EPA estimated that approximately 13
million do-it-yourself brake installation
and repair jobs are done annually by
consumers {Ref. 31). Exposure from
consumer brake repair vanes depending
upon the technique used to repair the
brakes, whether the repair 1s done 1 a
garage or outdoors, and other factors.
Release of asbestos fibers wnto the
ambient environment resulting from the
braking action of asbestos vehicular
brakes contributes to the signficant risk
of cancer mortality for members of the
general population. EPA has quantified
the non-occupational exposures from the
use of three friction matenals: drum
brake linings, disc brake pads (LMV),
and brake blocks. EPA estimates that
the lifetime risk is one in one million for
101 million Americans, on average.

EPA received a large number of
comments concerning exposure
associated with the use of asbestos-
containing brakes. Several commenters
stated that there 18 very little nisk of
exposure to asbestos fibers released
from brakes, because the asbestos 1s
transformed to forsterite by the high
heat generated from the use of brakes.
EPA recogmzes that only a small
percentage of the asbestos in brakes 1s
eventually emitted into the air. The
remainder 15 either trapped 1n the brake
assembly or s transformed 1nto
miunerals such as forsterite by the heat of
abrasion before release. However,
asbestos 15 definitely released from
brakes during brake use. The three
studies of brake emissions, which EPA
relied upon in developing its exposure
estimates, all used electron microscopy
to obtain positive mineralogical
dentification of the emissions’
components. The studies found that
between 0.017 and 0.216 percent of the
matenal released was asbestos.
Although these percentages are quite
small, the total amount of asbestos
released from brake use (approximately
7 tons per year) 18 large because the
total volume of brake emissions 15 large.

There are devices which can control
the release of asbestos during the
normal replacement of brakes. These
devices, the enclosed cylinder/HEPA
vacuum system and the compressed air/

solvent spray system, are recommended,
but not required, by OSHA as means for
reducing exposures below OSHA's PEL
and action level (Ref. 16). The OSHA
standard prohibits the use of air hoses
during brake repair. Under 1deal
conditions these controls may
significantly reduce exposure. However,
controls must be used consistently to be
effective and additional exposures can
be created during the disposal of
asbestos-contaminated solvent or during
replacement of HEPA vacuum filters. If
the devices are used properly and
exposures are reduced to the PEL or
lower, EPA believes that the residual
exposure can still result 1n an
unreasonable risk. The efficacy of
controlled use as an approach to risk
reduction 1s discussed in more detail in
Units V.A. 3 and V.E. of this preamble.

Several commenters stated that EPA
should not ban asbestos friction
products, arguing that engineering
controls can provide sufficient
protection from the risks of asbestos
exposure, EPA believes that while these
controls, if used consistently, can reduce
exposure to the OSHA PEL, EPA’s
analysis indicates that exposure at
levels even below OSHA's 0.1 f/cc
action level still pose significant nsk. In
computing workplace exposures, EPA
assumed compliance with the OSHA
standard when actual monitoring data
was either unavailable or above the
OSHA PEL. For example, the EPA
exposure data for brake repair facilities
estimate asbestos exposure at 0.05 f/ cc
{Ref. 29). Even at this level, which 1s one
half the OSHA action level of 0.1 f/cc,
EPA, using the nsk table 1n the 1986
OSHA rule, calculates a lifetime risk of
1.6X10~% Given the substantial lifetime
risk and EPA's concern regarding the
consistent and proper use of these
controls by mechanics (Ref. 50), EPA
does not believe that use of controls
during brake repair will sufficiently
reduce risk.

Additionally, a controlled use
approach as an alternative to a ban of
asbestos 1n friction material would not
reduce general population exposures to
asbestos onginating from brake use. In
addition, these controls would not
typically be available to the estimated
13 million consumers who annually
perform do-it-yourself brake jobs (Ref.
31).

EPA has assessed the current
availability of non-asbestos friction
matenal for disc and drum brake system
m various vehicle weight classes. This
assessment can be found in Volume III
of the Regulatory Impact Analysis (Ref.
21). To summarize briefly, use of non-
asbestos friction materials 1n recently-

manufactured vehicles 1s increasing
rapidly. There 1s nearly complete
substitution for asbestos 1n disc pads
used in recently-manufactured motor
vehicles. Almost 100 percent of disc
pads for newly manufactured heavy-
weight vehicles are asbestos-free. For
light- and medium-weight vehicles, 85
percent of the disc.pads used in new
vehicles are asbestos-free. Several
producers estimate that by 1990, 90 to
100 percent of the disc pads for new
vehicles will be asbestos-free.

Evidence also indicates that
significant progress 1s being made 1n the
development of substitutes for drum
brake linings used in recently-
manufactured motor vehicles. As noted
by some commenters, substitution for
asbestos in drum brake linings and
brake blocks 1n new model vehicles
appears to be more difficult than for disc
brakes in new model vehicles. However,
according to some commenters, much
research 18 ongoing and some
substitutes are currently available for
drum brakes 1n newly-manufactured
vehicles. Several commenters stated
that asbestos substitutes are more
readily available than EPA has
estimated and that full conversion to
asbestos-free brakes in newly-
manufactured vehicles would be
feasible 1n the near future. Some
commenters pointed to the rapid
conversion to asbestos-free brake
friction matenal in the European market
as proof of the technical feasibility of
banning similar products in the U.S. For
example, Sweden, the Federal Republic
of Germany, Switzerland, Austria,
Denmark, and Norway have either
banned or are phasing out the use of
asbestos friction material.

Primary substitutes include sem-
metallic materials for disc brakes and
non-asbestos organic materials
(including fiberglass, para-aramd,
muneral fibers, steel wool and fibers,
and resins) for drums. Opimions from
commenters vary greatly concerning the
availability of effective and economical
substitutes for brake friction products.
While some commenters stated that
there are substitutes currently available
for most, if not all, brake friction
products, other commenters felt that
substitutes would be available within §
to 10 years of the time of the proposal
for most, if not all, brake friction
products. Several commenters were
more pessimistic about the future
availability of substitutes. Other
commenters mndicated that adequate
asbestos-free brake blocks may be
difficult to develop for new model
heavy-weight vehicles because the
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weight of the vehicle puts greater
demands on the braking system.

While many opmions were offered in
comments and elsewhere about the
progress being made toward the use of
asbestos-free brake friction materal,
EPA did not receive analytical or
quantitative data from commenters
documenting technical difficulties
encountered regarding substitution for
asbestos 1n brake fnction material. EPA
acknowledges the inherent research and
development vanability associated with
technological innovation. As a result,
EPA decided to delay the ban on
asbestos disc brake pads and drum
brake linings in new light- and medium-
weight vehicles and in replacement disc
pads and drum brake linings fcr light-
and medium-weight vehicles with brake
systems designed to use non-asbestos
until Stage 2. Manufacture, import, and
marketing of brake blocks for use in
either new heavy-weaght vehicles or as
replacements will not be banned until
Stage 3. These dates are within the
range of time frames suggested by
comments and the American Society of
Mechanical Engineers {ASME) expert
panel’'s recommendations for new
vehicles (Ref. 40). Specifically, ASME
stated that *** at the present rate of
techn:cal progress, most new passenger
cars can be equipped with totally new
non-asbestos frictional systems by 1991,
and most light trucks and heavy trucks
with S-cam brakes, by 1992. However, a
few low-volume new vehicle
applications may not have acceptable
non-asbestos friction matenals at that
time. Heavy truck wedge brake blocks,
medium drum brake linings and many
off-road vehicle brake linings may not
be developed by 1992. Comments
submitted to EPA 1n 1986 in response to
its proposal described various lead time
frames that would be necessary to
permit the transition to non-asbestos
OEM friction materals. These schedules
varied between 2 and 10 years. The
most common time frame pointed to was
4 to 6 years for most friction products,
with special considerations given to
brake blocks and disc pads for heavy
vehicles. Several commenters requested
time frames in excess of 10 years be
consiaered for these heavy vehicles.
Keeping 1n mind that these comments
were made 1n 1986, EPA believes that it
18 reasonable to assume that OEM brake
friction material for light- and medium-
weight vehicles and heavy-weight
vehicles can be asbestos-free by the
dates prescribed 1n the rule.

Commenters generally agreed that it1s
easier to-develop replacement asbestos-
free friction matenals for use 1n vehicles
that are intentionally designed to use

such matenals than it 1s to develop
asbestos-free fnction matenals for use
as aftermarket replacement products in
vehicles currently 1n use that have brake
systems designed to use asbestos. A
number of commenters addressed the
current availability and efficacy of
asbestos free aftermarket replacements
for vehicles designed to use asbestos
friction matenals. Some of these
commenters mamtained that substitutes
are currently available for all friction
material aftermarket applications. Some
of the major producers of brake friction
products, including aftermarket friction
matenals, no longer produce asbestos

brake friction matenal. One commenter

stated that asbestos replacements for
heavy-weight vehicles are no longer
available from reliable U.S. producers.
On the other hand, some commenters
stated that it would be infeasible,
primarily for econom:c reasons, to
develop effective asbestos-free
substitutes for the aftermarket, while
others indicated, in 1986 comments, that
it would take 10 years to develop
adequate aftermarket substitutes. These
comments about the technmical
nfeasibility of replacing asbestos
friction material with asbestos-free
friction maternial were not based on
performance data, but rather theoretical
discussions and anecdotal information.
Due to the lack of analytical
information, EPA cannot estimate
quantitatively the rate at which
asbestos-free substitution 1s sccurring
for the aftermarket prod:cis. EPA has
delayed until Stage 3 the Yan on
aftermarket friction maternals
manufactured, imported, or marketed for
use 1n brakc systems designed to use
asbestos. EPA believes this delay will
permit time to address technologcal
difficulties in developing aftermarket
substitutes for vehicles designed to use
asbestos. By th~ effective date of the
Stage 3 ban, many of the vehicles on the
road will be asbestos-free because of
the Stage 2 ban and the prior

manuf 1¢'ure of asbestos-free vehicles.
EPA b :lieves that it 1s important to force
technc logy to develop asbestos-free
replac sments as rapidly as possible
partic ularity 1n light of the fact that
many sommenters have pointed to the
current availability of asbestos-free
replacement linings/blocks and have
noted rapid progress in the development
of alternatives to asbestos friction
materials. EPA plans to monitor the
progress of substitute availability for
aftermarkeét products, thus encouraging
substitute producers and aftermarket
manufacturers to report progress or
technological difficulties that may

necessitate modification of certain
provisions of the ban.

Gomments described technological
replacement difficulties or economic
disincentives associated with
developing asbestos-free friction
material replacement parts for older and
antique cars or for specialty cars such
as race cars. EPA will consider a class
exemption for such vehicles if one s
requested.

Some commenters stated that a ban
on asbestos use in the aftermarket for
brake systems designed for asbestos
friction products will comprom:se the
performance of braking systems
designed for asbestos brakes. Some
commenters went so far as to predict
that there may be more deaths in velncle
accidents due to poor performance
caused by premature substitution than
from the health risk posed by continued
use of asbestos an friction products.
Several commenters stated that EPA has
1gnored the 1mpact of an asbestos
friction product ban on highway safety
and that risks associated with
substitution should have been
considered as part of the rule s analysis
of costs ar.d benefits. One commenter
urged EPA to confer with the National
Highway Traffic Safety Admimstration
(NHTSA) regarding possible motor
vehicles safety considerations
associated with use of non-asbestos
friction matenals 1n vehicular brake
systerns. EPA and NHTSA have met and
discussed potential effects on vehicle
safety if asbestos friction materials were
banned (Refs. 61, 62, and 63}, NHTSA
has no objection to the staged ban and
technical review approach adopted for
ths rule (Ref. 28).

Evaluation of the safety concern
regarding asbestos substitution voiced
by these commenters 18 complicated by
the fact that there are no federal safety
standards governing the performance of
aftermarket brake friction products.
While the NHTSA promulgated safety
performance standards in 1968 for
brakes in new vehicles, no similar
standards exist for replacement parts.
NHTSA received two petitions
requesting that NHTSA promulgate
safety standards for the aftermarket.
These petitions noied the present use of
inferior grade asbestos and non-
asbestos friction materials and the
madvertent mismatching of aftermarket
friction material to individual brake
systems; the petitioners argued that
there 1s a compelling need to establish
performance standards for the
aftermarket. NHTSA granted a petition
requesting that NHTSA proposea |
standard requiring that all heavy truck
brake linings be rated and marked in

-
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accordance with the requrements of
such a standard. Another petitioner
requested that NHTSA establish safety
standards for motor vehicle aftermarket
brakes. While NHTSA demed portions
of that petition, NHTSA announced its
intent to keep abreast of developments
by the Society of Automotive Engineers,
as well as other developments in the
areas of brake lining performance, the
relationship to traffic safety, and the
needs of the motoring public. NHTSA
will continue to examine these 1ssues as
resources permit and review and adjust
its position, if appropnate.

EPA believes that without safety
standards for the aftermarket,
commercially available aftermarket
friction matenal may continue to be of
nconsistent quality, regardless of
whether asbestos or asbestos-free
friction products are used. EPA also
acknowledges that a ban on asbestos
the brake friction product categories
may increase the uncertainty about
brake performance. In light of the
controversy surrounding the availability
of effective substitutes for aftermarket
friction products, coupled with the rapid
development and current use of some
asbestos-free substitutes and the lack of
definitive evidence to resolve the
controversy, EPA has decided to delay
the ban on asbestos 1n aftermarket
brake friction products until Stage 3 to
allow sufficient time to develop
adequate substitutes. In spite of the
relatively low economic impact
associated with an immediate ban of
asbestos i the brake friction products
category and the high rsk associated
with asbestos exposure originating from
asbestos frnction products, EPA believes
that it 18 important to provide this 7-year
lead time for the industry to develop and
produce safe and effective asbestos-free
substitutes. Such an approach 1s
consistent with some comments
received by EPA.

The ban on asbestos friction products
will become effective in two stages: the
OEM for cars and light trucks will be
banned 1n Stage 2 and the OEM for
heavy vehicles and the AM for all
vehicles will banned 1n Stage 3. This
sequential ban accommodates the
vanable rate of development noted by
commenters. Some commenters
proposed many more stages than EPA
actually adopted in this final rule. EPA
was concerned that a complicated
schedule of effective dates for the bans
would be burdensome without any real
benefit. The 2-stage ban for asbestos
brakes adopted 1n this rule represents
time frames that are generally consistent
with dates proposed by commenters.
While some controversy may continue

to exist over the dates when substitutes
will be available for different vehicle
types, EPA believes that this rule
provides sufficient lead time for the
development of effective non-asbestos
substitute brakes.

In light of these facts and the
extensive risk posed by exposure to
asbestos from vehicular brakes, EPA
believes that it 1s appropnate and
necessary to ban asbestos in vehicular
friction material. Nonetheless, as
described above, EPA, in consultation
with NHTSA, will monitor the pace of
substitute development and undertake a
technical review 5 years after the
effective date of the rule, to ensure the
availability of suitable non-asbestos
aftermarket brake products. After
considering all of these 1ssues, EPA
believes that this is the best approach in
light of the high nisk posed by asbestos,
the rapid development of replacement
friction materials, the current.use of
non-asbestos brakes 1n European
countries, the controversy concerning
substitute availability and performance,
and the current consideration, by
NHTSA, of aftermarket safety
standards.

The total costs of the actions taken in
this rule for these product categories are
set forth in the following Table XVI:

TABLE XVI—COST OF THE RULE FOR
ASBESTOS VEHICULAR BRAKES

Totat Cost
(in $ miflion,
Product discounted
at3
percent)

Drum brake linings (OEM)..........cunuceee. ] 7.13
Drum brake linings (AM)....... . 8.79
Disc brake pads, LMV (OEM).. 3.56
Disc brake pads, LMV (AM).......... . 3.94
Disc brake pads, HV (OEM & AM)......... 0.33
Brake blocks (OEM & AM)........ccccreeenee.ed | 1.95

f. Other friction products. This
grouping includes clutch facings,
automatic transmission components,
and the industnal and commercial
friction products categories. These
products will all be banned at Stage 2.
The benefits (in terms of cancer-cases-
avoided) of the actions taken 1n this rule
on these product categories are set forth
n the following Table XVII:

TABLE XVII—CANCER-CASES-AVOIDED
FOR OTHER FRICTION PRODUCTS

Discount rate
Product
3 percent | 0 percent
Clutch facings.........ceuvecsnennened] 1.05 1.38
Automatic transmission
COMPONENS ....ocenenearsesnseanes | <0.01 <0.01

TaBLE XVH—CANCER-CASES-AVOIDED
FOR OTHER FRICTION PRODUCTS—Con-
tinued

Discount rate

Product
3 percent | O percent
Industnal and commercial
friction products......cc.cccvns. | 0.40 0.52

Primary routes of exposure to
asbestos from these products occur
during manufacture and reparr.
Quantified occupational nsk posed by
the manufacture and repair of these
products ranges from an average of
1.46 X 1073 for the primary manufacture
of automatic transmission components
to an average of 5.21072 for the
primary manufacture of friction
materials. Approximately 517 workers in
primary and secondary manufacture and
118 FTEs 1n installation, repair, and
disposal are exposed to asbestos. In
addition to these occupational nsks,
EPA has quantified significant non-
occupational releases from the pnmary
manufacturing of these three products.
Moeonitoring data are not available for the
exposure resulting from the use of these
products, although EPA does believe
additional exposures from clutches and
industrial and commercial friction
products are likely.

After assessing the current
availability of substitutes and expert
opimons concerning the predicted
availability of substitutes, EPA believes
that suitable substitutes will be
available for clutch facings, automatic
transmssion components, and
commercial and industrial friction
products by the effective dates of the
bans. Over the last several year, EPA
has noted the increased use of non-
asbestos parts for these products, and
believes further development 1s likely.

The total cost of the actions taken in
this rule for these product categories are
set forth 1n the following Table XVIIL

TABLE XVIN—COST OF THE RULE FOR
OTHER FRICTION PRODUCTS

Toga! %pst
n $ million,
Product discounted
at 3 percent
Clutch facings 12.87
Automatic transrission components..... 0.22
Industnai and commercial fnction
products 21

The economic impact on this ban will
be limited by the fact that most major
primary manufacturers of asbestos
friction products also produce asbestos-
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free substitute products. In fact, all of
the U.S. manufacturers of asbestos-
containing automatic transmission
components also produce asbestos-free
products. Currently, asbestos-containing
automatic transmission components
currently comprise only one quarter of
the present market. Considering the
rapid substitution in this area and
relatively low cost, EPA will ban the
manufacture of automatic transmission
components at Stage 2.

EPA has concluded that a Stage 2 ban
18 appropnate for these product
categones for the following reasons: (1}
Relatively high quantifiable exposure
and individual risk levels exist for these
products; (2) these products pose a high
potential for ambient release during a
number of life cycle stages; (3) workers
and the general population are
potentially subject to uncontrolled
exposures; {4) suitable substitutes exist
for many of these products and are
likely to exist for others by the time of
the ban; and (5) the cost of taking these
actions 1s reasonable.

8. Gaskets. This grouping includes
most of the beater-add and sheet gasket
product categores. These products,
except for specialty industnal
applications, will be banned 1n Stage 2.
Specialty industnal gaskets are not
banned under this rule (see discussion
at Unit V.F.L.x below). The benefits (in
terms of cancer-cases-avoided) of the
actions taken 1n this rule on these
product categories are set forth in the
following Table XIX.

TABLE XIX-—CANCER-CASES-AVOIDED
FOR GASKETS !

Discount rate

Product
3 percent | 0 percent
Beater-add gaskets................. 21.48 28.34
Sheet gaskets..........c.covvvcnenee 10.76 14,20

Does not include specralty industrial gaskets.

Gaskets are materials used to seal one
compartment of a device from another in
applications such as engine and exhaust
manifolds. Asbestos gaskets are used
mainly to seal connections and prevent
leakage of fluids between solid surfaces.

Primary routes of exposure to
asbestos from these products occur
duning manufacture, repair of machinery
containing an asbestos gasket,
replacement of the gasket itself, and
disposal. Exposure estimates (but not
cost or benefit estimates) used 1n this
Unit reflect exposures quantified for all
gasket applications, including the small
specialty industnal gasket segment of
the gasket market that 1s not banned by
this rule. An estimated 2,583 workers are

exposed to asbestos during primary and
secondary manufacturing of asbestos
gaskets. Quantifiable risk of
occupational exposure to these products
ranges from an average of 7.35 x 1074 for
the secondary manufacture of beater-
add gaskets to an average of 3.56 x 1073
for the secondary manufacture of sheet
gaskets. Quantifiable risk from non-
occupational, lifetime exposures to
asbestos released during the
manufacture of beater-add gaskets
alone 18 estimated at 1 x 10™* for
approximately 47,000 people and at
greater than 1 x 10¢ for approximately 6
million people. EPA believes that the
exposures quantified for these products
are underestimated. Exposures that
occur during gasket replacement and
machinery repair, including activities
like scraping of gaskets or on-site
fabrication of gaskets, were not
quantified by EPA. EPA determined that
accurately quantifying these exposures
and the resultant risks would be difficult
and that sufficient other exposure and
risk information 1s available regarding
these products to make a finding of
unreasonable nsk.

According to comments, production of
asbestos-containing sheet and beater-
add gaskets has dropped significantly in
most applications in recent years and
non-asbestos substitutes already
possess a large share of both gasket
markets. Also, commenters indicated
that the majority of the gasket market
will be asbestos-free before the end of
1989. The economic unpact of this ban
will be limited by the fact that
significant progress has been made 1n
the development and availability of non-
asbestos substitutes for most gasket
applications and that most, if not all,
major primary manufacturers of
asbestos gaskets also produce non-
asbestos substitute products. Due to the
insufficiency of available price data,
these recent trends, and the resultant
decreases 1n the costs of banning this
product, are not fully taken into account
in the analysis of the benefits of banning
these categories. Therefore, EPA
believes that the actual cost of the
actions taken on these categories 1s less
than that indicated below.

Gaskets were proposed for either a
Stage 3 ban or a ban wia the operation of
a permit system. However, EPA has
received comments indicating that the
development of suitable substitutes has
been more rapid than projected for most
applications. EPA 1s also concerned that
consumers and others may be subject to
uncontrolled exposures during the repair
and replacement of consumer
applications of these products.

The total costs of the actions taken n
this rule for these product categories are
set forth in the following Table XX.

TABLE XX—CosT OF THE RULE For
GASKETS !

Total Cost
n $ million
(discounted
at3
percent)

Product

111.20
96.52

Beater-add gaskets ........ireinneniaend
Sheet gaskets

Does not include specialty industnal gaskets.

EPA has concluded that a Stage 2 ban
18 appropriate for these product
categories (except for specialty
industrial gaskets) for the following
reasons: (1) Relatively high quantifiable
exposure and individual nisk levels exist
for these products; (2) these products
pose a high potential for ambient release
during a number of life cycle stages; (3)
homeowners and workers are
potentially subject to uncontrolled
exposures during removal and
replacement of gaskets; (4) the overall
cost calculated for taking these actions
18 relatively high, but is likely to be an
overestimate because, according to
commenters, suitable substitutes exist
for many of these products and are
likely to exast for others by the time of
the ban; and (5) the scheduling of these
products for a Stage 2 ban allows for the
continued development of substitutes.
Delaying the ban on these gaskets until
Stage 3 or not banmng the use of
asbestos 1n these products could hurt
the efforts of the large numbers of firms
that have already made significant
progress 1n developing substitutes
because some substitutes are more
expensive than asbestos-contaiming
gaskets.

Specialty industrial gaskets are
excluded from this rule’s bans. These
applications are not banned because of
the high costs of a ban, due to the lack
of suitable substitutes for a number of
specialized industrial uses, the relatively
small benefits dertved from a ban, and a
number of other factors described 1n
Unit V.F.1.x.

h. A/C pipe. This category will be
banned 1n Stage 3. The benefits (in
terms of cancer-cases-avoided) of the
actions taken n this rule on this product
category are as follows: 3.17 cases if
benefits are discounted at 3 percent and
4.38 cases if benefits are not discounted.

A/C pipe 18 a product composed of
cement and asbestos fibers and used
primarily to convey potable water 1n
water mains, sewage in force man
sewers, and various materials 1n
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industrial process lines (pressure pipe
applications), as well as storm drain
pipes and sewer pipes (non-pressure
pipe applications). Thousands of miles
of A/C pipe are nstalled in the U.S.
annually. A/C pipe comes 1n a wide
vanety of diameters, formulations, and
weights designed for different
applications.

Primary routes of exposure to
asbestos from these products occur
during manufacture and tnstallation. A
total of 286 workers 15 estimated to be
exposed to asbestos during the primary
manufacture of A/C pipe and as many
as 14,944 workers may be exposed
during the installation and removal of
A/C pipe. Individual lifetime risks posed
by these products from occupational
exposure are estimated to range from
6.11 X 10~ *for installation and removal
(a lower bound that assumes workers
nstall and remove A/C pipe 16 percent
of their working hours) to an average of
3 X 1073 for primary manufacture.
Individual nisk from non-occupational
lifetime exposure to asbestos released
during manufacturing 1s estimated at 1
X 10~* for approximately 30,000 people
and at over 1 X 10~¢ for approximately 2
million people. However, EPA believes
that the exposures quantified for this
category are underestimated. Worker
exposures that occur due to the cutting,
drilling, or machining of pipe in possible
violation of OSHA requirements or
general population exposure because of
possible erosion of A/C pipe are not
accounted for. U.S. production of A/C
pipe has decreased significantly in
recent years with the declines in sewer
system construction and other market
factors, including the growing use of
non-asbestos substitute products.

Some commenters have stated that
A/C pipe possesses a number of unique
attributes, including lower energy
requirements and friction loss, and
greater durability in certain
environments than the substitutes
1dentified in the RIA, and that therefore
A/C pipe should not be banned in the
near term. Available evidence suggests
that products are currently available as
substitutes. The primary substitutes for
A/C pipe are polyvinylchloride (PVC)
and ductile iron pipe. There are a
variety of asbestos-free concrete
products, including prestressed and
reinforced concrete pipes that may also
be used as substitutes. All primary U.S.
producers of A/C pipe also produce
direct substitutes made out of non-
asbestos matenals. A commenter
indicated that a cement/substitute-fiber
composition 1s under development and
that the substitute fiber may replace
asbestos in A/C pipe, thus permitting

the continued use of capital equipment
currently used to produce A/C pipe.
This would substantially reduce the
costs and societal impact of banning
A/C pipe.

Some commenters have argued that if
A/C pipe 18 banned, pressure may be
brought to replace or discontinue use of
existing A/C pipe. EPA does not believe
that installed A/C pipe should be
replaced or that its use should be
discontinued. EPA’s evaluation of the
risk posed by A/C pipe, and by all
products subject to this rule, 18 of
absolute rnisk posed over the entire life
cycle of products to be produced 1n the
future, not just nsk posed by existing
products during product use. EPA's
primary concern, for purposes of this
rule, 18 the nisk posed by exposures
dunng the life cycle stages of A/C pipe
from manufacture through installation,
Expected risks later 1n the product life
cycle, for example those nisks
engendered from exposures due to
eroding pipe, have not been quantified,
Therefore, actions to remove or
discontinue use of existing A/C pipe 1n
response to this rule are not justified.

Other commenters argued that if A/C
pipe 18 banned in the U.S., other
countrtes, including those where viable
substitutes for A/C pipe are not readily
available, would be pressured to ban the
product. EPA's unreasonable nsk
analysis for this rule for A/C pipe 1s
based not only on the risk posed during
the life cycle of the product in the U.S,,
but also on the availability of viable
substitutes 1n the U.S. and other factors.
Therefore, the fact that EPA finds m this
rule that future A/C pipe production and
use n the U.S. poses an unreasonable
risk does not imply that a similar finding
could be made outside of the U.S.

A commenter argued that PVC and
ductile iron pipe as prumary substitutes
for A/C pipe pose greater health risks
than those posed during the life cycle of
A/C pipe. EPA acknowledges that the
individual lifetime cancer nsk
assoctated with the production of PVC
may be equivalent to that associated
with the production of A/C pipe. EPA
could not calculate individual lifetime
cancer risk for the production of ductile
ron pipe. Instead EAP could only
compute population cancer risk for
ductile 1ron pipe production because of
the manner 1n which available nsk data
were presented. The population cancer
risk for the production of ductile iron
pipe could be comparable to the
population cancer risk for production of
A/C pipe. While available information
permitted EPA to quantify the nsks
associated with the installation of A/C
pipe, cancer risks from installation of

ductile 1ron pipe or to PVC dust from
nstallation of PVC pipe have not been
1dentified. While individual lifetime
risks have been quantified for vinyl
chloride (VC) leachate 1n drinking
water, individual lifetime risks
associated with asbestos in drinking
water have not been specifically
quantified. While the supporting data
are limited, based on a consideration of
life cycle nisks, EPA believes that the
available evidence suggests that
substitution of A/C pipe with PVC and
ductile ron pipe will present lower
population cancer risks.

1. Polyvinylchloride pipe. For the
proposed rule, EPA concluded that PVC
pipe does not appear to present a health
hazard comparable to asbestos,
although VC, the monomer used to
produce PVC, 18 a carcinogen. EPA also
concluded that while VC 1s a human
carcinogen, it does not appear to present
a greater hazard than asbestos 1n the
workplace or ambient environment. The
PVC product itself presents little risk
and workplace exposures are
apparently adequately controlled (Ref.
39).

EPA based this determination, for the
proposed rule, on several factors
including the individual lifetime cancer
risk of 1074 for occupational exposure
due to inhalation of VC 1n the
manufacture of PVC pipe {Ref. 39). In
response to the proposal, a commenter
stated that workers exposed via
inhalation to VC at the OSHA s PEL of 1
ppm would have a potential individual
lifetime cancer risk of 4 X 10°% The
commenter noted that this individual
lifetime cancer risk 18 based on EPA's
Carcinogen Assessment Group’s (CAG)
published unit cancer nisk of 2 X 1072
(mg/kg/day)* for VC based on animal
inhalation data. The commenter
questioned the discrepancy between the
individual lifetime cancer risk
estimation for VC of 4 X 10”2 and the
lifetime cancer risk of 104 cited in
EPA's support document for the
proposed rule.

The commenter 18 correct that CAG
has published a unit risk number for
inhalation exposure to VC. This unit nsk
number was derived from ammal
mhalation data. The individual lifetime
cancer risk number, 10™4 cited in the
support document for the proposal, was
derived from epidemiological data
analyzed and reported by Nicholson et
al. 1982 (Ref. 39). In summary, EPA
believes that the expected individual
lifetime cancer nisk associated with the
manufacture of PVC pipe may be
equivalent to the individual lifetime
cancer risk posed by manufacture of
A/C pipe. However, as noted 1n
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testimony presented by a consultant for
the Asbestos Institute at the 1986
legislative hearing, production of A/C
pipe 1s significantly more labor intensive
than production of PVC pipe. Even if one
assumes that the lifetime cancer risk for
production of A/C pipe and mhalation
of VC 1n the manufacture of PVC pipe
are comparable, the number of expected
cancer cases (population nsk} from
production of PVC pipe will most likely
be lower than the expected number of
cancer cases associated with the
production of an equivalent amount of
A/C pipe.

EPA recognizes that VC inhalation
exposure in the workplace, 1s the most
significant exposure. Other potential
exposures that could be present but are
difficult to evaluate include: (1) VC
leachate 1n drinking water, (2) VC
ermssions from PVC plants, and (3)
inhalation of PVC dust. A commenter
noted that “exposure to VC by ingestion
i drinking water (via leaching from the
PVC water pipe or as a contamwnant tn
the water supply from disposal of VC/
PVC waste products) also occurs.
Additionally, the commenter noted that
EPA should update its unit cancer nsk
value for ingestion grven a more recent
calculation by EPA’s Office of Drinking
Water.

EPA acknowledges the presence of
detectable levels of VC in drinking
water; however, the amount of VC
expected to leach into dninking water
from PVC pipe 18 considered to be
minimmal (Ref. 43). It 18 estimated that
nearly all individuals (99 percent) using
public water supplies are exposed to
<1.0 ug/! of VC from all sources. At 1.0
rg/l, the excess lifetime cancer risk 1s
about 8 X 10~° (Ref. 44). Since leaching
of VC from PVC drinking water pipe 18
estimated to be mimimal, the rigks
associated with any increase in the
amount of VC leachate 1n drinking water
as a result of a ban of A/C pipe 15 also
expected to be mimimal,

Exposure to respirable PVC dusts and
fumes may occasionally be encountered
in the production of PVC or in-the

‘manufacture of PVC pipe. Exposure to
PVC dust 1s associated with fibrotic lung
changes and nonfatal lung conditions,
such as bronchitis and pneumococcosis
(Ref. 45).

Analogous to its analytical approach
to asbestos and fibrous substitutes, EPA
limited its PVC assessment to health
effects directly associated with VC or
PVC. Effects from exposure to other
chemicals (such as solvents, byproducts,
intermediates, and adhesives) involved
in the manufacture, installation, use or

disposal of PVC pipe were not
considered. For the proposal, EPA
evaluated hazard and exposure data on
some other chemicals associated with
pipe production and use. However, as
noted by a commenter, the hazard and/
or exposure data for these other
chemicals are too limited to assess risk.

On the basis of available evidence, on
balance, EPA believes that the
population risk associated with A/C
pipe life cycle exposures are likely to
exceed the population risks associated
with life cycle exposures to PVC pipe.
A/C pipe presents risks throughout its
product life cycle during manufacture,
installation and repair, use and disposal
because of the especially hazardous
properties inherent 1n asbestos, the
environmental persistence of asbestos
fibers, and the larger populations
exposed. In contrast, PVC pipe presents
risks largely during the manufacturing
phase of PVC pipe.

w. Ductile iron pipe. For the proposed
rule, EPA concluded that ductile iron
pipe, as a substitute for A/C pipe, would
not present a health hazard comparable
to that of asbestos (Ref. 39). Based on
EPA'’s revised analys:s of lifetime
exposure associated with A/C pipe, one
could argue that the number of excess
cancer deaths associated with the
production of ductile iron pipe and A/C
pipe may be similar (Ref. 42}. However,
the excess cancer deaths that may be
attributed to ductile iron pipe may be
overestimated (Ref. 42). The estimate of
excess cancers was derived from
epidemiological data gathered on steel
and ron foundry workers who may have
had more diverse and higher exposures
to toxic agents. Nevertheless, even if the
cancer risk associated with ductile iron
foundries s similar to steel foundres,
the estimate of cancer nsk for ductile
wron pipe 18 most likely an overestimate
for current exposure since historical
exposures upon which the risks were
based were probably much greater. In
contrast, ductile iron pipe 18
manufactured from scrap metal which1s
not expected to result 1n exposures
similar in magnitude to those found in
the steel and 1iron foundrnes. Given that
the number of workers exposed to
particular agents n particular job
categories cannot be determined, a
precise occupational cancer risk
comparison cannot be made. In
addition, available evidence suggests
that risks during non-manufacturing
stages of the product life cycle are
greater for A/C pipe than for ductile
wron pipe. Thus, EPA believes that fewer
cancer cases would be expected from
the substitution of ductile 1ron pipe for
A/C pipe than from the continued

manufacture, processing, and use of A/C
pipe.

iii. Regulatory approach. The total
costs of the actions taken 1n this rule for
this product category 1s $128.03 million.
This cost 15 likely an overestimate of
actual cost in that it does not quantify
the effect of the development of
substitute fibers in cement pipe
production. Use of a substitute fiber 1s
expected to substantially reduce the
costs and soctetal impact of banning this
product.

EPA has concluded that a Stage 3 ban
18 appropriate for this product category
for the following reasons: (1) relatively
high quantifiable exposure and
individual risk levels exist for these
products; (2) these products pose a high
potential for release of asbestos fibers
during a number of life cycle stages; (3)
workers and surrounding populations

.are potentially subject to uncontrolled

exposures, especially during
nstallation; (4) while this category was
proposed for a Stage 1 ban, EPA has
concluded that it 1s appropnate to delay
the ban until Stage 3 to allow more time
for further substitute development; (5}
the cost of taking these actions 1s
reasonable because performance and
price suitable substitutes exist. Prior to
the effective date of the Stage 3 ban,
EPA will undertake a technical review
to determine the availability of non-
asbestos substitutes for A/C pipe. EPA
believes that this 1s the best approach in
light of the significant nsk posed by
asbestos; the possible risks posed by the
current major substitutes, PVC and
ductile iron pipe; and the development
of further substitutes for A/C pipe.

1. Coatings. This grouping includes the
roof coatings and cements and non-
roofing adhesives, sealants, and
coatings product categories. These
products will be banned in Stage 3. The
benefits (in terms of cancer-cases-
avoided) of the actions tdken n this rule
on these product categories are set forth
in the following Table XXI:

TABLE XXI—CANCER-CASES-AVOIDED
FOR COATINGS

Discount rate

Product
3 percent 0 percent
Roof coatings .........eeuusen. 1.08 1.49
Non-roof coatings .............| 1.33 1.84

These products are used for a wide
variety of functions. Roof coatings uses
include waterproofing, sealing, and
repairr of roofs. Non-roof coatings uses
include adhesives, sealants, and
coatings used 1n the building
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construction, automotive, and aerospace
industries.

Primary routes of exposure to
asbestos from these products occur
during manufacture, installation or
application, and repair. A total of 582
workers 18 estimated to be exposed to
asbestos during primary manufacture of
asbestos roof coatings, and 553 workers
are exposed during the primary
manufacture of asbestos non-roof
coatings. Quantifiable nsk posed by
these products 1s estimated to range
from 1.22X 107 for the removal of roof
coatings 1n built-up roofing (a lower
bound that assumes less than full-time
exposure) to an average of 3.52x10°3 for
the primary manufacture of non-roof
coatings. Quantifiable risk from non-
occupational, lifetime exposures to
asbestos released during the
manufacture of roof coatings 1s
estimated at 6.27 X105 for
approximately 1,000 people and at
greater than 1X10~¢ for approximately
450,000 people.

However, EPA has concluded that the
exposure quantified for this grouping are
underestimated. EPA did not quantify
exposures that occur during application,
maintenance, and repanr, including
activities like spray application of
coatings and sanding or removal of
existing coatings or caulking. EPA also
did not quantify releases to the ambient
air due to the weathering of products
used 1n outdoor, sometimes harsh
environments. Many products in this
category that are used n outdoor
environments eventually wear off or
chip or flake, resulting in difficult to
monitor ambient releases. If, as a means
of representing the possible effect of
underestimated exposure dunng
installation and removal, it were
assumed that as little as one-tenth of 1
percent of asbestos consumed for these
uses were released over the life cycle of
the products and exposure were
assumed based on analogous product
operations, the estimate of benefits
would more than double for roof
coatings (benefits would be 3.57 cases at
0 percent and 2.59 cases at 3 percent)
and would increase for non-roof
coatings (benefits would be 2.07 cases at
0 percent and 1.50 cases at 3 percent).

According to comments, non-asbestos
substitutes possess growing shares of
both coatings markets. Available
evidence suggests that suitable
substitutes should be available for most
applications by Stage 3. One commenter,
a major producer of roof coatings,
indicated that it had replaced asbestos
n all of its formulations. Trends toward
the greater use of non-asbestos
substitutes and probable decreases 1n

the cost of substitutes are not fully taken
into account 1n the analysis of the
benefits of banning these categones
because of the unavailability of
substitute use information at the time
the analysis was performed. Therefore,
EPA believes that the actual cost of the
actions taken on these categories 1s less
than that indicated below.

Both coatings categores were
proposed for either a Stage 3 ban or a
ban via operation of a permit system.
EPA has received comments indicating
that progress has been made 1n the
development of suitable substitutes.

The total costs of the actions taken in
this rule for these product categories are
set forth wn the following Table XXII:

TABLE XXI|—COST OF THE RULE FOR’

COATINGS
Total ;I:Ipst n$
million,
Product discounted at 3
percent
Roof coatings...... 45,48
Non-roof coatings ..........ccceimeerenees 0.81

EPA has concluded that a Stage 3 ban
15 appropriate for these product
categornies for the following reasons: (1)
Relatively high quantifiable exposure
and individual risk levels exist for these
products; (2) these products pose a high
potential for ambient release during a
number of life cycle stages, including
ambient releases due to weathering
during outdoor use; (3) homeowners and
workers are potentially subject to
uncontrolled exposures during product
application, maintenance, and removal;
{4) the cost of taking these actions 15
reasonable because suitable substitutes
are expected to exist for all of these
products by the time of the ban; and (5)
while the quantified benefits of banning
these products are relatively small,
compared to other product categories
banned by this rule, these products are
likely both to lead to a number of
serious exposures that could not be
readily quantified for this rule and to
contribute significantly to environmental
loading.

). Paper products. This grouping
mcludes the commercial paper,
corrugated paper, millboard, rollboard,
and specialty paper product categories.
These products will be banned 1n Stage
3. The benefits (in terms of cancer-
cases-avolded) of the actions taken 1n
this rule of these product categories are
set forth in the following Table XXIII:

TABLE XXIIl—CANCER-CASES-AVOIDED
FOR ASBESTOS PAPER PRODUCTS

Discount rate
Product o —————
3 percent 0 percent
Millboard.........ccoocneerreeraronend 0.42 0.58
Specialty paper..........ons| 0.10 0.14

Commercial and corrugated paper and
rollboard are no longer commercially
imported or produced in the U.S.

The products in these categories are
used for a wide vanety of functions.
They are frequently very similar in form,
but differ pnmarily by specific end use.
Product uses include thermal insulation,
fireproofing, and fill for a variety of
applications, such as beverage and other
filters. Asbestos paper products are also
used as a component of other products,
such as gaskets (discussed above).

Primary routes of exposure to
asbestos from these products occur
during manufacture, installation, reparr,
removal, and disposal. A total of 668
workers 1s estimated to be exposed to
asbestos dunng primary and secondary
manufacturing of asbestos paper
products. Quantifiable risk posed by
these products 18 estimated to range
from an average of 7.35 X 107 for the
secondary manufacturing of all paper
products to an average of 1.87 X 1072 for
the primary manufacturing of millboard.
There 1s potential for episodic, peak
exposure during manufacturing
activities. Respirators and strict
workplace and cleaning practices must

"be observed to meet the existing OSHA

PEL for these products. Quantifiable risk
from non-occupational, lifetime
exposure to asbestos released during the
manufacture of millboard 1s estimated at
1 X 10™*for approximately 2,256 people
and at greater than 1 X 107¢for
approximately 840,000 people. EPA has
concluded that the overall exposures
quantified for this grouping are
underestimated. EPA did not quantify
exposures that occur during installation,
repatr, and removal, including activities
like cutting, drilling, and tearing
performed by hand during installation,
maintenance, removal, and disposal of
existing products. EPA determined that
accurately quantifying these exposures
and the resultant nsks would be difficult
and that sufficient other exposure and
nisk information 1s available regarding
these products to make a finding of
unreasonable risk.

According to EPA’s analysis and
comments, three of the five paper
products 1n this grouping, commercial
and corrugated paper and rollboard, are
no longer commercially imported or
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produced i the U.S. In addition, low-
cost substitutes exist for products in the
millboard and the specialty paper
categories. Therefore, available
evidence suggests that suitable
substitutes should be available for most
applications by the effective date of the
Stage 3 ban. The total costs of the
actions taken 1n this rule for these
product categories are set forth 1n the
following Table XXIV-

TABLE XXIV-—COST OF THE RULE FOR
ASBESTOS PAPER PRODUCTS

Total costin §
Product million, discounted

at 3 percent)
Millboard 3.73
Specialty paper.........cemrierennns 0

The paper product categories were
proposed for either a Stage 3 ban ora
ban via the operation of a permit
system. Many of these products are no
longer used 1n the U.S. and suitahle
substitutes are rapidly being developed,
although the development of
reasonably-priced substitutes for some
specialty uses might take a number of
years. EPA 1s also concerned that
consumers may be subject to
uncontrolled exposures during
installation, maintenance, reparr, and
removal of products such as millboard.
In addition, many of these paper
products are very similar in form and
bans would be difficult to enforce were
the products 1n this grouping banned at
different times.

EPA has concluded that a Stage 3 ban
18 appropriate for these product
categories for the following reasons: (1)
Relatively high quantifiable exposure
and ndividual risk levels exist for these
products; {2) these products pose a high
potential for ambient release during a
number of life cycle stages; (3)
consumers and workers are potentially
subject to uncontrolled exposures,
especially during installation,
maintenance, repair, and removal of
these products; {4) the cost of taking
these actions 18 reasonable because
several of these products are no longer
produced or imported n the U.S. and
because suitable substitutes are
expected to exist for all of these
products by the time of the ban; and (5)
while the quantified benefits of banning
these products are relatively small,
compared to other product categories
banned by this rule, these products are
likely both to lead to a number of
serious exposures that could not be
readily quantified for this rule and to
contribute significantly to environmental
loading.

One asbestos paper product category,
high-grade electrical paper, 1s not
included within the rule’s bans (see Unit
V.F.1.v). This product 1s not included for
a number of uses of the product, thereby
making the cost of a ban very high
relative to other products analyzed for
this rule. In addition, high-grade
electrical paper 1s reasonably
discernable from other paper products.

k. New commercial asbestos products.
This grouping covers all new asbestos-
contaimng products whose commercial
manufacture, importation, or processing
commences after the effective date of
this rule. All such new uses will be
banned from manufacture, importation,
processing, and distribution 1n
comimerce as of Stage 1, unless EPA
grants an exemption application for the
product or use. In view of the following
factors, EPA finds that the use of
asbestos in new products whose
commercial manufacture, importation,
or processing 18 witiated after the
effective date of this rule’s bans poses
an unreasonable risk of injury to human
health: (1) The development of
substitute fibers, (2) the potential for
hugh lifetime risks related to exposure to
asbestos due to the manufacture,
importation, processing, and use of new
asbestos products, (3) the likely
escalation of environmental loading of
asbestos if the manufacture,
importation, processing, or distribution
in commerce of new asbestos products
were allowed, (4) the speculative
benefits of new uses of asbestos, and (5)
the absence of cost related to
modification of existing capital
equipment. Therefore, EPA finds that the
benefits of banning new commercial
asbestos products outweighs the costs of
such a ban. Should a new use of
asbestos be developed which meets the
critena applied to exemptions for
existing asbestos products, set out in
Unit [ILE of this preamble and § 763.173,
an exemption should be applied for and
may be granted.

1. Categories and activities not
subject to this rule’s ban. This grouping
includes acetylene cylinders, arc chutes,
asbestos diaphragms, battery
separators, high-grade electrical paper,
missile liners, packings, reinforced
plastic, sealant tape, specialty industral
gaskets, and textiles. These products
were generally proposed for a third
stage ban or a ban via the operation of a
permit system. These products are
exempted from the final rule’s bans
because, based on currently-available
information, EPA has not found that
they pose an unreasonable risk of injury
to human health under the criteria of
TSCA section 6. EPA will reconsider its

decision whether to include these
products within 'the ban if more
information about them becomes
available.

The following paragraphs discuss
EPA s findings for the various preducts
in this grouping.

1. Acetylene cylinder filler These
products are used as filler in steel
cylinders used to store acetone in
oxyacetylene torches. Benefits derived
by banning this product would total less
than one-tenth of a cancer-case-avoided.
Exposures during primary manufacture
are low due to the enclosed nature of
the product’s production process.
Exposures in stages of the product’s life
cycle beyond prumary manufacture are
likely to be limited, relative to other
product categortes, because the product
18 enclosed and there 18 little exposure
during product repair or disposal
compared to other products analyzed for
this rule.

EPA does not believe that a ban 1s
appropnate for this product category for
the following reasons: (1) Current
substitutes are more expensive than
asbestos products and little information
18 available on the relative performance
charactenistics of substitutes; therefore,
reasonable cost, suitable substitutes
may not be available for all applications
of these products; (2) this product
category accounts for only a minuscule
portion of U.S. asbestos consumption
(approximately 584 tons tn 1985}; and (3)
a ban on this product category would
result 1n only minimal benefits because
asbestos exposure 1s limited 1n most life
cycles stages, relative to other products
analyzed for this rule.

ii. Arc chutes. These products are
used to guide electric arcs n products
including motor starter units 1n electric
generating plants. The benefits denved
from a ban on this product would total
only a small fraction of a cancer-case-
avoided. Although EPA has no data on
exposure for products 1n this category,
exposures 1n product life cycle stages
beyond primary manufacture are likely
to be limited, relative to other product
categories, because the asbestos 1s
bound 1n ceramic 1n the end use product.

EPA does not believe that a ban 18
appropnate for this product category for
the following reasons: (1) Insufficient
information was available regarding
exposure to determine the benefits of
banning this product; {2} this product
category accounts for only a minuscule
portion of U.S. asbestos consumption
(approximately 13.5 tons 1n 1985).

iii. Asbestos diaphragms. These
products are used primarily in the chlor-
alkali industry mn the production of
chlorine, caustic soda, and other
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products. Benefits derived by banning
this product would total approximately
three-tenths of a cancer-case-avoided,
Exposure to asbestos during the life
cycle of this product 1s limited because
the product is generally fabricated on
site, used saturated with solution, and
disposed of while wet. Asbestos 1s not
prone to be released into the ambient air
during stages after product fabrication.
Further, mnsufficient information exists
regarding the availability of substitute
products for diaphragms 1n existing
chlonne production plants to justify a
ban. The cost of modifying existing
plants to accept new membrane cell
technology in response to a ban on
asbestos use 1n this product may be very
high. Based on available information,
the total cost of banning this product 1s
estimated to total more than $2 billion.
However, suitable substitutes now exist
for asbestos diaphragms for use 1n more
recently constructed chlorine product
plants. Therefore, EPA specifically
recommends that users of asbhestos
diaphragms use non-asbestos diaphragm
cells 1n facilities that will accept them
and 1n the design of new facilities.

EPA does not believe that a ban s
appropriate for this product category for
the following reasons: (1) Insufficient
information was available to determine
whether suitable product substitutes
will soon be available for use i existing
chlorine production facilities; (2) the
cost of banmng this product category
would be very high; (3) this product
category accounts for only a minuscule
portion of U.S. asbestos consumption
{less than 1,000 tons 1n 1985); and (4) a
ban on this product category would
result in only minimal benefits because
asbestos exposure is limited 1n most life
cycle stages, relative to other products
analyzed for this rule.

1v. Battery separators. These products
are used to mnsulate or separate the
polar terminals in battenies or fuel cells,
prnimarily in highly-specialized military
and aerospace applications. The
benefits denved from a ban on this
product would total only a small
fraction of a cancer-case-avoided.
Although EPA has no date on exposure
to products in this category. exposures
m stages of the product's life cycle
beyond primary manufacture are likely
to be limited, relative to other product
categores, because asbestos 1s enclosed
during use and disposal. In addition,
because most uses are highly
specialized and built to government
specifications, it 1s doubtful that
substitutes will be developed or costs of
a prospective ban will decrease
substantially in the near future.

EPA does not believe that a banis
appropnate for this product category for
the following reasons: (1) Insufficient
information was available regarding
product substitutes to determine the
costs of banning this product, although
available information indicates that the
costs of a ban would be high; (2) this
product category accounts for only a
minuscule portion of U.S. asbestos
consumption (approximately 1 ton in
1985); and (3) a ban on this product
category would result in only mmmimal
benefits because asbestos exposure 18
limited 1n most life cycle stages, relative
to other products analyzed for this rule.

v. High-grade electrical paper. These
products are used as electrical paper
mnsulation, primarily for high-
temperature, low-voltage applications
such as motors, generators,
transformers, and other heavy electrical
apparatuses. The benefits derived from
a ban on this product would total
approximately 0.4 of a cancer-case-
avoided. The cost of banning this
product would be high because
reasonably priced suitable substitutes
do not exist for all applications and a
number of existing substitutes are very
expensive. The total cost of banning this
product 1s estimated to total over $51
million.

EPA does not believe that a ban 1s
appropnate for this product category for
the following reasons: (1) This product
category accounts for only a minuscule
portion of U.S. asbestos consumption
(approximately 744 tons 1n 1985); (2) the
costs of banmng this product would be
very high, due to the absence of
reasonably priced substitutes; and (3) a
ban on this product category would
result in mimmal benefits.

v1. Missile Liners. These products are
used to coat the interiors of rocket
chambers, primarily in highly-
specialized military and aerospace
applications. Benefits derived by
banning this product would total
approximately four tenths of a cancer-
case-avolded. EPA has no information
indicating that suitable substitutes are
available. The total cost of banmng this
product 18 estimated at almost $2 billion.
Because most uses are highly
specialized military uses, it 1s doubtful
that substitutes will be developed and
be certified for these uses or that costs
of a prospective ban will decrease
substantially in the near future.

EPA does not believe that a ban1s
appropnate for this product category for
the following reasons: (1) This product
category accounts for only a minuscule
portion of U.S. asbestos consumption
(approximately 700 tons 1n 1985); (2) the
costs of banning this product would be

very high, because most uses are lnghly
specialized military uses; and (3) a ban

on this product category would result in
minimal benefits.

vii, Packings. Packings are used to
seal fluds in devices where motion 1s
necessary. Benefits derived from
banning this product category would
total less than one tenth of a cancer-
case-avoided. Exposures 1n the product
life cycle stages beyond primary and
secondary manufacture are likely to be
limited, relative to other product
categories, because asbestos 1n packings
18 generally saturated with lubricant
during packing formation and with flud
during use and removal. In addition,
there are many specialized uses of
asbestos packings, including advanced
technology and military applications.
The cost of banning this product would
be relatively high on a per unit basis
because suitable substitutes do not exist
and are unlikely to soon be developed
for a significant number of packings
applications and a number of existing
substitutes are very expensive. The total
cost of banning this product 1s estimated
at $0.55 million.

EPA does not believe that a ban1s
appropriate for this product category for
the following reasons: (1) this product
category accounts for only a small
portion of U.S. asbestos consumption
(approximately 125 tons in 1985); (2) the
costs per unit of banming this product
would be relatively high for the amount
of benefits derived, due to the absence
of substitutes of similar cost or
performance characteristics for a
number of applications; and (3) a ban on
this product category would result m
mimmal benefits because asbestos
exposure 1s limited 1n most life cycle
stages, relative to other products
analyzed for this rule.

viii. Reinforced plastic. These
products are used primarily for electro-
magnetic parts in the automotive and
appliance industries and high-
performance specialty plastics. Benefits
derived by banning this product
category would total approximately four
tenths of a cancer-case-avoided.
Exposures 1 product life cycle stages
beyond primary manufacture are likely
to be limited, relative to other product
categories, because asbestos 1s encased
in plastic 1n the end use products. In
addition, the cost of banning this
product would be high because suitable
substitutes do not exist for a significant
number of plastics applications and a
number of existing substitutes are very
expensive. The total cost of banning this
product is estimated at almost $35
million.
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EPA does not believe that.a ban s
appropriate for this product category for
the following reasons: (1) This product
category accounts for only a minuscule
portion of U.S. asbestos consumption
(approximately 812 tons in 1985); {2) the
costs of banning this product would be
high, due to the absence for a number of
applications of substitutes of similar
cost or performance charactenstics; and
{3) a ban on this product category would
result in minimal benefits because
asbestos exposure-1s limited 1n most life
cycle stages, relative to other products
analyzed for this rule.

1X. Sealant tape. These products are
used priinarily to seal windows and
automotive windshields, in aerospace
applications, and in the manufacture of
insulated glass. Benefits derived by
banning this product would total less
than one tenth of a cancer-case-avoided.
Exposures 1n the product’s life cycle
stages beyond primary manufacture are
likely to be limited, relative to other
product categones, because asbestos 1s
contained in rubber in the end use
products. In addition, the cost of
banming this product would be high
because suitable substitutes do not exist
for a number of non-automotive
applications. A number of existing
substitutes are very expensive and
others do not perform as well as
asbestos-containing products. The total
cost of banning this product 1s estimated
at almost $35 million.

EPA does not believe that a ban 1s
appropnate for this product category for
the following reasons: (1) This product
category accounts for only a minuscule
portion of U.S. asbestos consumption
(approximately 700 tons 1n 1985); (2) the
total cost of banning this product would
be significant because of the absence of
suitable substitutes for some uses; and
(3) a ban on this product category would
result in mimimal benefits because
asbestos exposure 15 limited 1n most life
cycle stages, relative to other products
analyzed for this rule.

Specialty industrial gaskets. The
production of most asbestos-containing
gaskets 1s banned in Stage 2 (see Unit
V.F.g). Excluded from the rule’s bans are
gaskets that are manufactured,
imported, processed, or distributed in
commerce for specialty industrial uses.
This exclusion 1s limited to asbestos-
containing gaskets that are designed for
industrial uses n either (a)
environments where temperatures are
750 degrees Fahrenheit or greater, or (b)
corrosive environments. An industral
gasket 18 one designed for use 1n an
article which 1s not a “consumer
product” within the meaning of the
Consumer Product Safety Act (CPSA),

15 U.S.C. 2052 or for use 1n a “motor
vehicle” or “motor vehicle equipment”
within the meaning of the National
Traffic and Motor Vehicle Safety Act of
1966, as amended, 15 U.S.C. 1381. A
corrosive environmental i1s one in which
the gasket 18 exposed to concentrated
(pH less than 2), highly oxidizing
mineral acids {e.g., sulfuric, nitric, or
chromic acid) at temperatures above
ambient. For example, gaskets used in
automobiles or consumer products
would not be excluded from the rule’s
bans, even if a particular application
was designed for use 1n a corrosive
environment or an environment of
greater than 750 degrees Fahrenheit. On
the other hand, gaskets used in
industrial machinery would be excluded
from the rule’s bans if the gasket
application were designed for use 1n a
corrosive environment or in one of
greater than 750 degrees Fahrenheit.
Gaskets are used to seal one
compartment of a device from another in
static applications. This portion of the
beater-add and sheet gasket product
categories 1s not being banned because:
{1) According to commenters and the
RIA, industnal applications above 750
degrees Fahrenheit and industnial uses
In corrosive environments contamn many
specialized uses of asbestos gaskets,
including advanced technology and
military applications, and available
information indicates that substitutes for
these industnal applications are less
likely to be available than for lower
temperature, non-corrosive, or consumer
(e.g., automotive) applications, (2) due to
the nature of their applications, the
potential hazards created by failure of
specialty industrial gaskets mught be
greater than for other categones, (3)
these applications account for only a
small portion of the gasket product
categories and a very small portion of
U.S. asbestos consumption, (4) industrial
applications have relatively lower
overall exposure levels and smaller
exposed populations than do uses with
potential consumer exposures, (5) the
benefits resulting from a ban of these
applications (approximately 6.6 cancer
cases) would be small relative to the
benefits derived from including the rest
of the gasket categones in the ban. The
cost of banning these portions of the
gasket categories would be high because
available evidence indicates that
suitable substitutes do not exist and are
unlikely to soon be developed for a
significant number of applications and a
number of existing substitutes are very
expensive. The total cost of banning
these applications 1s estimated at
approximately $95 million.

x1. Textile products. These products
are prnimarily intermediate textile
products used 1n end products covered
by other categories banned by this rule,
including friction products and gaskets.
Because exposures related to the
production of these products are largely
elimnated by other actions taken 1n this
rule, EPA has determined that separate
action on this category to be
unnecessary.

V1. Other EPA Statutes

Section 6(c) of TSCA requires that if
EPA determines that a nsk of injury to
health or the environment could be
eliminated or reduced to a sufficient
extent by actions taken under another
statute admimistered by EPA, EPA may
not promulgate a rule under section 6(a)
of TSCA unless EPA finds that it 18 1n
the public interest to protect against the
nsk by action under TSCA. EPA finds
that no other law admimstered by EPA
will elimmate or reduce to a sufficient
extent the nisks posed by asbestos
exposure and that it 18 1n the public
interest to use TSCA.

Several EPA statutes have been used
to limit asbestos exposure. On April 16,
1973, EPA used the authority of the
Clean Air Act (CAA) to list asbestos as
a hazardous air pollutant, establish a
“no visible emission” standard for
manufacturers, and ban the use of
spray-applied, asbestos-containing
material as insulation in buildings. EPA
amended this regulation to ban
asbestos-containing pipe lagging, by a
rile published 1n the Federal Register of
October 12, 1975 (40 FR 48292); and 1n
1978, extended the ban to all uses of
sprayed-on asbestos by a rule published
in the Federal Register of June 19, 1978
(43 FR 26372). The CAA rule, which was
last amended on April 5, 1984 (49 FR
13658), also regulates the removal of
asbestos from buildings and the disposal
of wastes generated by removal. EPA
proposed amendments to the rule in the
Federal Regster of January 10, 1989 (54
FR 912) to enhance and promote
compliance with the current standard.

However, the CAA has limitations.
The CAA does not apply directly to
mdoor air in the workplace or home.
Consequently, some additional uses of
that statute may leave many workplace
or home exposures madequately
controlled.

Another EPA statute that could be
used to reduce asbestos exposure 18 the
Safe Drinking Water Act (SDWA).
Under the 1986 SDWA Amendments,
EPA 18 required to set a National
Primary Drinking Water Regulation for
asbestos. In the Federal Register of May
22, 1989, EPA proposed an SDWA
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maximum contammant level goal and
National Primary Drinking Water
Regulation maximum contaminant level
for asbestos 1n drinking water of 7
million asbestos fibers exceeding 10
microns in length. This regulation
shortly. However, this regulation would
necessarily ignore the inhalation risk
posed by asbestos from sources other
than drinking water and would thetefore
affect only a small portion of overall
exposure.

An additional EPA statute that could
be used to limit asbestos exposure 18 the
Resource Conszarvation and Recovery
Act (RCRA). Under RCRA, EPA could
list ashestos as a hazardous waste and
subject disposal of asbestos to general
RCRA requirements designed to reduce
exposure. However, such action under
RCRA would only reduce exposure
duning the disposal of asbestos and
asbestos products.

V. Analysis Under Section 9(a) of
TSCA

Under section 9(a)(1) of TSCA, EPA is
required to submit a report to another
Federal agency when two
determinations are made. The first
determination 1s that EPA has a
reasonable basis to conclude that a
chemical substance or mixture presents
or will present an unreasonable risk of
mnjury to health or the environment. The
second determination 18 that the
unreasonable risk may be prevented or
reduced to a sufficient extent by action
taken by another Federal agency under
a Federal law not administered by EPA.
Secitn 9(a)(1) provides that when the
Adminmstrator makes these two
determinations, EPA must provide an
opportunity to the other Federal agency
to assess the nsk described 1n the
report, to interpret its own statutory
authorities, and to mitiate an action
under the Federal laws that it
administers. Section 9(a) of TSCA thus
requires EPA to review other Federal
authorities not administered by EPA to
determine whether action under those
authorities may prevent or sufficiently
reduce the unreasonable risk. The
following Unit summarizes past and
contemplated actions by other agencies
and then discusses why those agencies
are not able to prevent or sufficiently
reduce the unreasonable risk presented
by asbestos.

A. Cther Authorities Affecting Asbestos

Under the authority of the Consumer
Product Safety Act (CPSA, 15 U.S.C.
2051), the Consumer Product Safety
Commussion {(CPSC]) has 1ssued rules
banning consumer patching compounds
(16 CFR Part 1304) and artificial
embenzing matenals (16 CFR Part 1305)

containing respirable asbestos. The
CPSC took these actions based on
findings that the use of those products in
the household would result in an
increased nsk of cancer. Earlier, the
Food and Drug Admimstration under the
Federal Hazardous Substances Act
(FHSA, 15 U.S.C. 1261) banned “general-
use garments containing asbestos other
than garments having a bona fide
application for personal protection
against thermal injury and so
constructed that the asbestos fibers will
not become airrborne under reasonably
foreseeable conditions of use” {16 CFR
1500.17). The FHSA 1s now administered

by the CPSC.

In 1880, CPSC 1ssued a general order
requiring persons to submit information
on the use of asbestos 1n certain
consumer product categories, CPSC has
also measured potential consumer
exposure to asbestos from such products
as asbestos millboard, asbestos paper
products, and stove door gaskets. CPSC
submitted those data to EPA as part of
this rulemaking. On September 24, 1986
(51 FR 33911), CPSC 1ssued labeling
requrements for “household products
containing intentionally added asbestos
that, under any reasonable foreseeable
conditions of handling and use are likely
to release asbestos fibers. In 1986, 1n
light of the EPA propose rule to ban
certain asbestos products immediately
and phase out others over 10 years,
CPSC decided not to ban any additional
consumer products containing asbestos
under statutes that it admunisters.

OSHA began to regulate asbestos in
the workplace m 1971 under the
Occupational Safety and Health Act (29
U.S.C. 51, OSHACct). Since the first
workplace standard setting a limit of 12
f/cc was promulgated in May 1971, the
workplace standard has been
periodically lowered, to 5 f/cc 1n 1972
and to 2 f/cc 1n 1976. An Emergency
Temporary Standard (ETS) establishing
a PEL of 0.5 f/cc was published in the
Federal Register of November 4, 1983 {48
FR 51088), but the ETS was found
mnvalid by a court. OSHA proposed a
revised standard 1n the Federal Register
of April 10, 1984 (49 FR 14116). OSHA
18sued a final rule on June 20, 1986 {51
FR 22612), lowering the PEL to 0.2 f/cc
and establisting new work practice.
requirements for both general industry
and the construction sector. Both
asbestos industry groups and unions
challenged various provisions of the
new OSHA rule. On February 2, 1988,
the United States Court of Appeals for
the District of Columbia Circuit 1ssued
its decision 1n the consolidated appeals.
The court upheld OSHA s finding that
asbestos exposure poses a significant

risk and the feasibility of the new PEL
and specifically rejected the asbestos
industry groups’ challenges to OSHA's
nisk assessment. However, the court
found that there was not substantial
evidence supporting OSHA's: (1) Ban on
the spraying of asbestos-contaming
products, (2) rejection of a lower PEL for
certain major subgroups of industry, (3)
rejection of a short-term exposure limit
(STEL), and (4) rejection of certain
specific provisions recommended by
participants n the rulemaking (e.g.
smoking control provisions, bilingual
labels, and more stringent respiratory
protection requirements). The court
ordered OSHA to establish a STEL, to
consider a lower PEL for certain
industry sectors where it may be
feasible, and to consider several other
specific changes suggested by
rulemaking participants. In response to
this court decision, OSHA amended its
Asbestos Standard to incorporate an
Excursion Limit (EL). This amendment,
which was published 1n the Federal
Register of September 14, 1988 (53 FR
35610}, limits short-term exposures to

1 f/cc over a half-hour period. OSHA
has not either finalized or proposed any
other changes 1n its Asbestos Standards.

The Mine Safety and Health
Admstration (MSHA), acting under
the Mine Safety and Health Act, has
adopted workplace standards designed
to protect workers engaged 1n pit and
underground mimng and milling {30 CFR
71.202). The MSHA standard was last
amended 1n 1978 and calls for a PEL of
2f/cc.

State and local public employees are
generally excluded from coverage under
the OSHAct. However, under section 19
of the OSHAct, OSHA has approved
State plans for 23 States and 2
territories, thus effectively extending
OSHA protections to State and local
public emnloyees n these junsdictions.
EPA has promulgated a rule to establish
requirements similar to those of the
OSHA Asbestos Construction Standard
for State and local public employees not
covered under a State plan who conduct
asbestos abatement work. However,
other public employees, such as fire
fighters, are not covered by that rule.

B. EPA’s Determunation Under Section
9(a) of TSCA

EPA 15 not required under section 9(a)
to submit a report to other agencies on
the asbestos risks described 1n this
document since EPA has determined
that such risks cannot be prevented or
reduced to a sufficient extent taken
under a Federal; law not administered
by EPA. Certain activities involving
asbestos present risks that fall under the
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jurisdiction of a number of different
Federal laws such as the OSHAGt, the
CPSA, and the CAA, but no one statute,
other than TSCA, can adequately
address all the risks posed throughout
the life cycle of asbestos. Referral would
result in fragmented assessment and
control of nsks and potentially
duplicative regulatory efforts.
Furthermore, even if EPA were to refer
asbestos exposure risks to other
agencies, taken by those other agencies
would still leave a substantial residual
risk, resulting in an adverse effect on
public health. Only EPA under TSCA
can stop the build up of asbestos 1n the
environment. EPA's reasons for reaching
these conclusion are set forth below.

1. Interpretation of section 9(a) of
TSCA. The comprehensive nature of
TSCA has long been recognized. TSCA
allows regulation of a chemical
substance based on all of its risks and,
thereby, allows the Government to
remedy the defictencies in other statutes
that can deal only with parts of the risk.
(Statement of the President on signing S.
3149 Into Law, October 12, 1976, Weekly
Compilation of Presidential Documents,
vol. 12, No. 42, Oct. 18, 1976, at 1489; S.
Rep. No. 94-698, 94th Cong. 2d Sess. at
2). The need for a total exposure, multi-
media approach to chemical regulation
and the dangers of a fragmented
regulatory approach were recognized
even during the early Congressional
hearings on TSCA. See, for example, the
1973 Senate Hearings at 212-214 and the
1972 House Hearings at 65-67 No other
single law provides authority to deal
comprehensively with multi-media
hazards.

In particular, Congress designed
TSCA to deal with chemical substances
for which the most appoprnate remedy
would be a total ban on their
manufacture, importation, processing,
and distribution in commerce. In this
regard, Congress focused on the nisk of
asbestos and the dangers of fragmented
regulation of asbestos during the
legislative hearings. See the 1971 Senate
Hearings and 1973 Hearings. Asbestos
risks were described in the workplace
and 1n over 3,000 uses that could present
risks to the general population (H.R.
Rep. No. 94-1341, 94th Cong., 2d Sess., at
5 (1976). Members of Congress believed
it intolerable that no agency could deal
comprehensively with chemical nisks,
including the risk from asbestos. See
1973 Senate Hearings at 319-320 (Letter
from Senator Tunney to Dow Chemical
Company); 1975 Senate Hearings at 131~
133 (Remarks of Senator Tunney).

2. Capability of other Federal
authorities to deal with the combination
of asbestos activities. EPA's analysis of

the jurisdiction over the risks presented
by asbestos among a number of.
agencies and statutory authorities 1s set
out below. OSHA has authority under
the OSHACct to control risk presented to
private sector manufacturing,
construction, and service employees
from workplace exposures, and may
approve State plans covering State and
local public employees. CPSC has
authority under the CPSA and FHSA to
control nisk presented to consumers
from consumer products. The Mine
Safety and Health Administration has
authority under the Mine Safety and
Health Act concerning risk-presented
durmg the mining and milling of
asbestos. State and local public
employees 1n about half the States (such
as fire fighters who may wear asbestos
clothing) are not covered by either
OSHA regulations or OSHA-approved
State plans.

EPA has concluded that asbestos is
appropriate for TSCA action rather than
referral to other agencies. It 1s a
substance for which there 18 broad
exposure to populations 1n numerous
situations—in the workplace, through
long- and short-term ambient
concentrations, and from consumers
products. With the exception of TSCA,
there 1s no single authority to deal with
all of these multiple exposures. No one
of the other potential Federal regulatory
authorities, 1n looking at its specific part
of the overall exposures, can either
evaluate or deal with the totality of the
risk presented. OSHA may set exposure
limits for workers, but there may be
venting of asbestos from the workplace
into the atmosphere. EPA, under the
CAA, may regulate ambient emissions,
but not workplace or consumer
exposures. In each case, only a fraction
of the risk 18 controlled. Only EPA under
TSCA can look across the range of
asbestos use to evaluate whether
exposure presents an unreasonable nisk.
There 18 no other Act that affords such
authority. Further, only action under
TSCA can stop the build up of asbestos
in the environment.

3. Residual risks. Even if other
Federal agencies took additional action
to reduce the risk associated with
asbestos during the various stages of the
life cycle of asbestos products, a
substantial and unreasonable residual
nsk would still remain.

Large populations outside of OSHA
junisdiction are at nisk from exposure to
asbestos. State and local public
employees, such as fire fighters, are not
protected by OSHA regulations 1n about
half of the States. The general
population 18 exposed to asbestos into
the ambient air as a result of release

during the manufacture, processing, use,
reparr, and disposal of asbestos
products. As discussed more fully 1n
Unit V.A.3 of this preamble, asbestos
released into the ambient air can build
up 1n the environment. EPA 18 concerned
about this environmental loading.

Further, even if OSHA achieves strict
compliance with its PEL of 0.2 f/cc and
its new EL of 1 f/cc, a substantial and
unreasonable residual risk would
remam. OSHA recogmzed that a
substantial risk remained with a PEL of
0.2 f/cc. OSHA estimated that persons
exposed to this level over a working
lifetime of 45 years would face a nisk of
7 1n 1,000 of developing cancer.
However, OSHA concluded that this
was the lowest exposure level that was
technologically feasible 1n asbestos
workplaces. As stated above, OSHA has
been ordered to consider a lower PEL
for certain general industry sectors
where it may be feasible. However,
technical limitations on asbestos
exposure monitoring seem to limit
OSHA from establishing a PEL lower
than 0.1 f/cc. Indeed, the union groups
that asked the court to order OSHA to
adopt a lower PEL only requested a PEL
of 0.1 f/cc. Workers exposed to a level
of 0.1 f/cc still face a substantial nsk.
OSHA calcilates that such workers face
a nisk of 3 1n 1,000 of developing cancer
when exposed over a 45-year working
lifetime.

In addition, it 18 likely that the OSHA
PEL of 0.2 f/cc and EL of 1 f/cc will be
exceeded 1n many cases since it 18
particularly difficult to apply the PEL 1n
the construction and service sectors.
Many of the workplace exposures to
asbestos occur downstream in the
construction and service sectors rather
than the manufacturing sector. Over 80
percent of workers exposed to asbestos
are 1n the construction and service
sectors. Employees in those sectors
often do not know when they are
exposed to asbestos because they do
not know that they are working with
asbestos products (Ref. 34). Attempts at
compliance and OHSA's compliance
inspections are also difficult in the
construction and service sections since
employees frequently do not have a
fixed work site. Between July 1, 1986
and June 30, 1987 OSHA cited 534
alleged violations of the asbestos rule
for general industry and 427 alleged
wiolations of the rule for the
construction sector. OSHA inspection
data show that 91 of the 655 asbestos
monitoring samples taken by OSHA
from July 1, 1986 through April 30, 1988,
had exposure values above the OSHA
PEL of 0.2 f/cc. While respirators were
in use 1n many of the establishments
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with air concentrations higher than the
PEL, 20 percent of these establishments
were cited for violations of respiratory
protection guidelines or for violations of
the PEL (Ref. 49). As stated earlier,
OSHA amended its Asbestos Standards
to incorporate an EL on September 14,
1988. EPA does not believe that the EL
will have a significant effect on the
significant risk posed by asbestos 1n the
workplace. A more detailed discussion
of this may be found 1n Unit V.A.3 of
this preamble. Finally, many asbestos
control measures, in particular, the use
of resprrators or increased workplace
ventilation, only shift the asbestos
exposure to another population for
which no exposure controls exist. For
example, if ventilation 18 used,
substantial quantities of asbestos would
be released to the ambient environment
where it would continue to present a
risk both to other workers and the
general population.

Similarly, CPSC cannot evaluate or
deal with the totality of the nisk
presented by asbestos. CPSC may ban
or require safety standards for asbestos-
containing consumer products based
exclusively on risk to consumers. CPSC
18 unable to consider risk to other groups
from releases of asbestos during the life
cycle of those products. In addition,
CPSC has indicated that it does not plan
to enact further bans on asbestos-
contaiming products.

After carefully analyzing other
Federal authorities, EPA concludes that
action under TSCA 1s appropnate to
reduce the unreasonable nsk to human
health posed by asbestos. Use of other
Federal authorities cannot reduce risk to
a reasonable level because: (1) Even
together, they cannot reduce the total
volume of asbestos or asbestos products
in commerce or limit the ongoing
buildup of asbestos 1n the environment,
(2) Even together, they cannot protect all
of the many population groups at risk,
and (3) They all have junisdictional gaps,
both individually and collectively.

VIIL. Enforcement

Section 15 makes it unlawful to fail or
refuse to comply with any provisions of
a rule promulgated under section 6 of
TSCA. Therefore, any failure to comply
with this rule would be a violation of
section 15. In addition, section 15 of
TSCA makes it unlawful for any person
to: (1) Fail or refuse to establish and
maintain records as required by this
rule; (2) Fail or refuse to permit access to
or copying of records, as required by
TSCA; (3) Fail or refuse to permit entry
or inspection as required by section 11
of TSCA.

Violators may be subject to both civil
and criminal liability. Under the penalty

provision of section 16 of TSCA, any
person who violates section 15 could be
subject to a civil penalty of up to $25,000
for each violation. Each day of operation
1n violation of this rule could constitute
a separate violation. Knowing or willful
violations of this rule could lead to the
imposition of criminal penalties of up to
$25,000 for each day of violation and
imprisonment of up to 1 year. In
addition, other remedies are available to
EPA under sections 7 and 17 of TSCA,
such as seeking an 1njunction to restrain
violations of this rule and seizing any
chemical substance or mixture
manufactured or imported in violation of
this rule.

Individuals, as well as corporations,
could be subject to enforcement actions.
Sections 15 and 16 of TSCA apply to
“any person” who violates various
provisions of TSCA. EPA may, at its
discretion, proceed against individuals
as well as companies. In particular, EPA
may proceed against individuals who
report false information or cause:it to be
reported.

IX. Confidentiality

Section 14(a) of TSCA allows a person
who submits information to EPA to
assert a claim of confidentiality if
release of the information would reveal
trade secrets or confidential commercial
or financial information, Under this rule,
claims of confidentiality can be asserted
only at the time information 18 submitted
1n an exemption application and only 1n
the manner specified in § 763.179. EPA’s
procedures for processing and reviewing
confidentiality claims are set forth at 40
CFR Part 2, Subpart B.

Any person who claims information
contained in an exemption application
as confidential 18 required to provide
two copies of its application: a complete
copy of the application including all
information claimed as confidential and
a “sanitized" copy from which all
confidential information has been
deleted. EPA will place the applicant’s
sanitized copy n the public file. EPA
will also 1ssue a notice in the Federal
Register requesting comments on the
exemption request.

Persons claiming information as
confidential should do so by circling,
bracketing, or underlining it and
marking it “CONFIDENTIAL. EPA will
disclose information subject to a claim
of confidentiality only to the extent
permitted by section 14 of TSCA and 40
CFR Part 2, Subpart B. If a person does
not assert a claim of confidentiality for
information at the time it 18 submitted to
EPA, EPA may make the information
public without further notice to that
person.

In addition, persons claiming
information as confidential in exemption
applications must respond 1n detail to
the substantiation questions in
§ 763.179(d) at the time the application
18 submitted to EPA. If a claim 1s
unaccompanied by the required
substantiation at the time it 1s submitted
to EPA, the company will be notified
that the unsanitized copy of the
application will be placed in the public
file.

EPA 1s committed to the public
disclosure of as much nonconfidential
information submitted in exemption
applications as possible. Requiring up-
front substantiation of confidentiality
claims and continued close scrutiny of
such claims through the established
claim review process will ensure that as
much information as possible 1s
released. Public interestn the
information in exemption applications
and the need for public participation in
the review of applications justifies this
approach. Up-front substantiation
obviates the need for follow-up
substantiation by submitters resulting
from EPA review or Freedom of
Information Act requests and thereby
facilitates public participation 1n the
process of reviewing exemption
applications.

X. Rulemaking Record

EPA has established a record for this
rulemaking (docket control number
OPTS-62036). A public version of the
record, without any confidential
business information, 1s available in the
TSCA Public Docket Office, from 8 a.m.
to 4 p.m., Monday through Friday,
except legal holidays. The TSCA Public
Docket Office 18 located 1n Room NE~
G004, 401 M Street, SW Washington,
DC.

This record contains information
considered by EPA in developing this
rule. The record includes: (1) All Federal
Regster notices, (2) relevant support
documents, (3) reports, (4) memoranda
and letters, and (5) hearing transcripts,
responses to comments, and other
documents related to this rulemaking.
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XII. Regulatory Assessment
Requirements

A. Executive Order 12291

Under Executive Order 12291, EPA
has determined that this rule 1s a “Major
Rule” and has prepared an RIA. The
RIA estimates that this rule will cost
approximately $458.89 million, or $806.51
million if a 1 percent annual decrease 1n
the price of substitutes.1s not assumed.

The RIA also estimates that the rule
will, over the 13-year penod analyzed,
avoid at least 202 cancer cases, if
benefits are not discounted, and 148
cancer cases, if benefits are discounted
at 3 percent. If analogous exposures are
not assumed, the estimates of cancer-
cases-avolded are 164 cases, if benefits
are not discounted, and 120 cases, if
benefits are discounted at 3 percent. As
18 stated 1n Unit V.D. of this preamble,
EPA believes that these costs are
reasonable and that the rule 1s the least
burdensome way of reducing the
unreasonable risk posed by exposure to
asbestos from the manufacture,
importation, processing, use, and
disposal of asbestos-containing
products.

This rule was submitted to the Office
of Management and Budget (OMB) for
review, as required by Executive Order
12291.

B. Regulatory Flexibility Act

Under section 605(b) of the Regulatory
Flexibility Act, 5 U.S.C. 605(b), the
Administrator may certify that a rule
will not, if promulgated, have a
significant impact on a substantial
number of small entities and, therefore,
does not require a regulatory flexibility
analysis.

EPA has analyzed the economic
impact of this final rule on small
businesses. A summary of this analysis
appears in the RIA and Unit V.D of this
preamble. Based on the discussion in
that Unit, EPA certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities.

C. Paperwork Reduction Act

The reporting and recordkeeping
provisions of this final rule have been
submitted to OMB for approval under
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. These requirements are not
effective until OMB approves them and
a technical amendment to that effect 13
published 1n the Federal Register.

Public reporting burden for this
collection of information 1s estimated to
average less than 2 hours annually per
firm over the 3-year penod reviewed for
the analysis of regulatory burden. This
burden estimate includes the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of mnformation. This estimate of annual.

burden 1s a relatively low figure because.

of the small number of firms affected by
the regulatory actions taken during the
peniod reviewed for the analysis of
regulatory burden.

Send any comments regarding the
burden estimate or any other aspect of
this collection of information, including
suggestions for reducing this burden, to
Chuef, Information Policy Branch, PM~
223, U.S. Environmental Protection
Agency, 401 M Street., SW
Washington, DC 20460; and to the Office
of Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503, Attention: Desk
Officer for EPA.

List of Subjects 1n 40 CFR Part 763

Asbestos, Environmental protection,
Hazardous substances.

Dated July 8, 1989.
William K. Reilly,
Admunistrator.

Therefore, 40 CFR Part 763 18
amended as follows,

PART 763—{AMENDED]

1. The authority citation for Part 763 1s
revised to read as follows:

Authority: 15 U.S.C. 2605 and 2607(c).

2. By reserving Subpart H and adding
new Subpart I to read as follows:

Subpart I—Prohibition of the Manufacture,
Importation, Processing, and Distribution in
Commerce of Certaln Asbestos-Containing
Products; Labeling Requirements

Sec.

763.160 Scope.

763.163 Definitions.

763.165° Manufacture and importation
prohibitions.

763.167 Processing prohlbltlons BN

763.169 Distribution in commerce
prohibitions.

763.171 Labeling requirements.

763.173 General exemptions.

763.175 Enforcement.

763.176 Inspections.

763.178 Recordkeeping.

763.178 Confidential business information
claims,

Subpart I—Prohibition of the
Manufacture, Importation, Processing,
and Distribution in Commerce of
Certain Asbestos-Containing Products;
Labeling Requirements

§763.160 Scope.

This subpart prohibits the
manufacture, importation, processing,
and distribution 1n commerce of the
asbestos-containing products 1dentified
and at the dates indicated 1n §§ 763.185,
763.167 and 763.169. This subpart
requires that products subject to this
rule’s bans, but not yet subject to a ban
on distribution in commerce, be labeled.
This subpart also includes general
exemptions and procedures for
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requesting exemptions from the
provisions of this subpart.

§ 763.163 Definitions.

For purposes of this subpart:

Acetylene cylinder filler"means an
asbestos-containing product which 1s
intended for use as a filler for acetylene
cylinders.

Act” means the Toxic Substances
Control Act, 15 U.S.C. 2601 et seg.

Aftermarket part” means any part
offered for sale for installation 1n or on a
motor vehicle after such vehicle has left
the manufacturer’s production line.

Agency” means the United States
Environmental Protection Agency.

Arc chute” means an asbestos-
contaiming product that acts as a chute
or gmdance device and 18 intended to
guide electric arcs m applications such
as motor starter units m electric
generating plants.

Asbestos" means the asbestiform
vaneties of: chrysotile (serpentine);
crocidolite (mebeckite); amosite
(cummingtonite-grunerite); tremolite;
anthophyllite; and actinolite.

Asbestos-cement (A/C) corrugated
sheet” means an asbestos-containing
product made of cement and 1n the form
of a corrugated sheet used as a nonfat-
surfaced reinforcing or 1nsulating
material. 'Major applications of this
product include: building sidingor
roofing; linings for waterways; and
components in cooling towers.

Asbestos-cement (A7C) flat sheet”
means an asbestos-containing product
made of cement and in the form of a flat
sheet used primarily as a flat-surfaced
reinforcing or 1nsulating matenal. Major
applications of this product include: wall
linings; partitions; soffit material;
electrical barrer boards; bus bar run
separators; reactance coil partitions;
laboratory work surfaces; and
components of vaults, ovens, safes, and
broilers.

Asbestos-cement (A/C) pipe and
fittings" means an asbestos-contaimng
product made of cement and intended
for use as pspe or fittings for joining
pipe. Major applications -of thns product
include: pipe used for transmitting water
or sewage; conduit pipe for protection of
utility or telephone cable; and pipes
used for air ducts.

Asbestos<cement (A/C) shingle”
means:an asbestos-containing product
marde of cement and intended for use as
a siding, roofing, or .construction shingle
serving the purpose of covering and
insulating the surface of building walls
and reods.

“Asbestos clothing” means an
asbestos-centarmng product designed to
be worn by perseas.

Asbestos-contaning product” means
any product to which asbestos 18
deliberately added in any concentration
or which contains more than 1.0 percent
asbestos by weight or area.

Asbestos diaphragm” means an
asbestos-containing product that 18
made of paper and 1ntended for use as a
filter 1n the production of chlorine and
other chemicals, and which acts as a
mechanical barrier between the
cathodic and anodic chambers of an
electrolytic cell.

Automated transmission component”
means an asbestos-containing product
used as a friction matenal in vehicular
automatic transmissions.

“Battery separator” means an
asbestos-containing product used as an
msulator or separator between the
negative and positive terminals 10
batteries and fuel cells.

“Beater-add gasket” means an
asbestos-contaiming product that 1s
made of paper intended for use asa
gasket, and designed to prevent leakage
of liquds, solids, or gases and 1o seal
the space between two sections of a
component 1n curcumstances not
mnvolving rotary, reciprocating, and
helical motions. Major applications of
beater-add gaskets include: gaskets for
internal combustion engines;
carburetors; exhaust manifolds;
compressors; reactors; distillation
columns; and other apparatus.

“Brake block” means an asbestos-
containing product antended for use as a
friction material in drum brake systems
for vehicles rated at 26,001 pounds gross
vehicle weight rating {GVWR) or.more.

“Chemical substance,” has the same
meaning as in section 3 of the Act.

“Clutch facing” means an asbestos-
containing product intended for use as a
friction material or lining 1n the clutch
mechanisms or manual transmmssion
vehicles.

“Commerce” has the same meaning as
in section 3 of the Act.

*“Commercial and 1ndustrial frction
product” means an asbestos-containing
product, which1s either molded or
woven, intended foruse as a friction
matenal in braking and gear:changing
components in industral-and
commercial machinery and consumer
appliances. Major applications of this
product mclude: hand brakes; segments;
blocks; and other compenents used as
brake linings, rings and clutches in
industrial and commercial machinery
and .consumer appliances.

“Commercial paper” means an
asbestos-contaimng product which 18
made of paper intended for use as
general insulation paper or muffler
paper. Majyor applications of commercial
papers are insulation against fire, heat

transfer, and corresion 1n circumstances
that require a thin, bnt durable, barner.

“Corrugated paper” means an
asbestos-contaiming product made of
corrugated paper, which 1s often
cemented to a flat backing, may be
laminated with foils or other materials,
and has a corrugated surface. Major
applications of asbestos corrugated
paper 1nclude: thermal insulation for
pipe coverings; block insulation; panel
msulation 1n elevators; 1nsulation n
appliances; and insulation 1n low-
pressure steam, hot water, and process
lines.

“Customs territory of the United
States” means the 50 States, Puerto
Rico, and the District of Columbia.

“Disc brake pad for heavy-weight
vehicles” means an asbestos-contamning
product intended for use as a friction
material in disc brake systems for
vehicles rated at 26,001 pounds gross
vehicle weight rating (GVWR]) or more.

“Disc brake pad for light- and
medium-weight vehicles” means an
asbestos-contamning product intended
for use as a friction materal 1n disc
brake systems for vehicles rated at dess
than 26,001 pounds gross wehicle weight
rating (GVWR].

“Pistribute 1n commerce” has the
same meamng as in section '3 of the Act,
but the term does not include actions
taken with respect to.an asbestos-
contaimng product (to sell, resale,
deliver, or hold) in connection with the
end use of the product by persons who
are users (persons who use the product
forits intended purpose after it1s
manufactured or processed). The term
also does not include distributien by
manufacturers, importers, and
processors, and other persons solely for
purposes of disposal of an asbestos-
containing product.

“Drum brake lining” means any
asbestos-contaimng product mtended
for use as a friction material in drum
brake systems for vehicles rated at less
than 26,001 pounds gross vehicle weight
rating {GVWR).

“Floarng felt” means &n asbestos-
contaimng product which 18 made of
paper feltintended for use asan
underlayer for floor covermgs, or 1o be
bonded to the underside of vinyl sheet
floorng.

“Gross vehicle weight rating
(GVWR)" means the value specified by
the manufacturer as the maximum
design loaded weight of a smgle vehicle.

*High-grade electrical paper” means
an asbestos-contammng product thatis
made of paper-and consisting-of
asbestos fibers and hgh-temperature
resistant orgamic binders and used 1 or
with €lecitrical devices for purposes of
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msulation or protection. Major
applications of this product include
msulation for high-temperature, low
voltage applications such as in motors,
generators, transformers, switch gears,
and other heavy electrical apparatus.

“Import” means to bring into the
customs territory of the United States,
except for: (1) Smpment through the
customs territory of the United States
for export without any use, processing,
or disposal within the customs territory
of the United States; or (2) entering the
customs territory of the United States as
a component of a product during normal
personal or business activities involving
use of the product.

“Importer” means anyone who
umports a chemical substance, including
a chemical substance as part of a
muxture or article, into the customs
territory of the United States. “Importer”
includes the person primarily liable for
the payment of any duties on the
merchandise or an authorized agent
acting on his or her behalf. The term
includes as appropriate:

(1) The consignee.

(2) The importer of record.

(3) The actual owner if an actual
owner’s declaration and superseding
bond has been filed in accordance with
19 CFR 141.20.

(4) The transferee, if the nght to
withdraw merchandise 1n a bonded
warehouse has been transferred in
accordance with Subpart C of 19 CFR
Part 144,

“Manufacture” means to produce or
manufacture in the United States.

“Manufacturer” means a person who
produces or manufactures 1n the United
States.

“Millboard” means an asbestos-
containing product made of paper and
similar 1n consistency to cardboard
produced 1n sections rather than as a
continuous sheet. Major applications of
this product include: thermal protection
for large circuit breakers; barriers from
flame or heat; linings 1n floors,
partitions, and fire doors; linings for
stoves and heaters; gaskets; table pads;
trough liners; covers for operations
nvolving molien metal; and stove mats.

“Missile liner” means an asbestos-
contamning product used as a liner for
coating the interior surfaces of rocket
motors.

“Model year” means the
manufacturer’s annual production
period which includes January 1 of such
calendar year, provided that if the
manufacturer has no annual production
period, the term “model year” shall
mean the calendar year.

“New uses of-asbestos” means
commercial uses of asbestos not
1dentified in § 763.165 the manufacture,

importation or processing of which
would be nitiated for the first time after
August 25, 1989. The following products
are also not new uses of asbestos:
acetylene cylinders, arc chutes, asbestos
diaphragms, battery separators, high
grade electrical paper, missile liner,
reinforced plastic, sealant tape, and
textiles.

“Non-roof coating” means an
asbestos-containing product intended
for use as a coating, cement, adhesive,
or sealant and not intended for use on
roofs. Major applications of this product
include: liquid sealants; semi-liquid
glazing, caulking and patching
compounds; asphalt-based compounds;
epoxy adhesives; butyl rubber sealants;
vehicle undercoatings; vinyl sealants;
and compounds containing asbestos
fibers that are used for bonding, weather
proofing, sound deadening, sealing,
coating; and other such applications.

*Onginal equipment market part"”
means any part imstalled in or on a
motor vehicle 1n the manufacturer’s
production line.

“Packing” means an asbestos-
containing product intended for use as a
mechanical seal 1n circumstances
involving rotary, reciprocating, and
helical motions, and which are intended
to restrict flud or gas leakage between
moving and stationary surfaces. Major
applications of this product include:
seals in pumps; seals in valves; seals in
compressors; seals 1n mixers; seals in
swing joints; and seals in hydraulic
cylinders.

“Person’” means any natural person,
firm, company, corporation, joint-
venture, partnership, sole proprietorship,
association, or any other business
entity; any State or political subdivision
thereof, or any municipality; any
interstate body and any department,
agency, or instrumentality of the Federal
Government.

“Pipeline wrap” means an asbestos-
contawning product made of paper felt
mtended for use 1n wrapping or coating
pipes for insulation purposes.

“Process” has the same meaning as in
section 3 of the Act.

“Processor” has the same meaning as
n section 3 of the Act.

“Renforced plastic” means an
asbestos-containing product made of
plastic. Major applications of this
product mnclude: electro-mechanical
parts in the automotive and appliance
industries; components of printing
plates; and as high-performance plastics
1n the aerospace indusiry.

“Rollboard” means an asbestos-
contamng product made of paper that 1s
produced 1 a continuous sheet, 18
flexible, and 1s rolled to achieve a
desired thickness. Asbestos rollboard

consists of two sheets-of asbestos paper
laminated together. Major applications
of this product include: office
partitioning; garage paneling; linings for
stoves and electric switch boxes; and
fire-proofing agent for security boxes,
safes, and files.

“Roof coating" means an asbestos-
containing product intended for use as a
coating, cement, adhesive, or sealant on
roofs. Major applications of this product
include: waterproofing; weather
resistance; sealing; repair; and surface
rejuvenation.

“Roofing felt” means an asbestos-
containing product that 1s made of paper
felt intended for use on building roofs as
a covering or underlayer for other roof
coverings.

“Sealant tape” means an asbestos-
containming product which 1s nitially a
semi-liquid mixture of butyl rubber and
asbestos, but which solidifies when
exposed to atr, and which 1s intended
for use as a sealing agent. Major
applications of this product include:
sealants for building and automotive
windows, sealants for aerospace
equipment components, and sealants for
insulated glass.

“Sheet gasket” means either (1) an
asbestos-contamning product consisting
of asbestos and elastomeric or other
binders rolled 1n homogeneous sheets at
some point 1n its manufacture and
intended for use as a gasket, or (2) any
asbestos-containing product made from
braided or twisted rope, slit or woven
tape, yarn, or other textile products
intended for use as a gasket. Sheet
gaskets are used to seal the space
between two sections of a component
and thereby prevent leakage in such
applications as: exhaust, cylinder head,
and intake manifolds; pipe flanges;
autoclaves; vulcanmzers; pressure
vessels; cooling towers; turbochargers;
and gear cases. This category includes
flange, spiralwound, tadpole, manhole,
handhole, door, and other gaskets or
seals.

“Specialty industral gaskets” means
sheet or beater-add gaskets designed for
industnal uses in either (1)
environments where temperatures are
750 degrees Fahrenheit or greater, or (2)
corrosive environments, An industrial
gasket 1s one designed for use 1n an
article which 1s not a “‘consumer
product” within the meaning of the
Consumer Product Safety Act (CPSA),
15 U.S.C. 2052, or for use 1n a “'motor
vehicle” or "motor vehicle equipment”
within the meaning of the National
Traffic and Motor Vehicle Safety Act of
1966, as amended, 15 U.S.C: 1381. A
corrosive environment 18 one in which
the gasket 1s exposed to concentrated
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{pH less than 2), highly oxidizing
mineral acids {e.g., sulfuric, nitric, or
chromic acid} at temperatures above
ambient.

“Specialty paper” means an asbestos-
contaimng product that 13 made of paper
intended for use as filters for beverages
or other fluds or as paper fill for cooling
towers. Cooling tower fill consists of
asbestos paper that 1s used as a cooling
agent for liquids from industnal
processes and air conditioning systems.

“State” has the same meaning as in
section 3 of the Act.

“Stock-on-hand” means the products
which are in the possession, direction,
or control of a person and are 1ntended
for distribution in commerce.

“Textiles" means an asbestos-
containing product such as: yarn; thread:;
wick; cord; braided and twisted rope;
braided and woven tubing; mat; roving;
cloth; slit and woven tape; lap; felt; and
other bonded or non-woven fabrics.

“United States" has the same meaning
as 1n section 3 of the-Act.

“Vinyl-asbestos floor tile” means an
asbestos-containing product composed
of vinyl resins and used as floor tile.

§763.165 Manufacture and importation
prohibitions.

{a) After August 27 1990, no person
shall manufacture or import the
following asbestos-containing prodncts,
either for use 1n the United States or for
export: AJC corrugated sheet, A{C flat
sheet, asbestos clothing, floorng felt,
pipeline wrap, roofing felt, vinyl/
asbestos floor tile, and new uses of
asbestos.

{b) After August 25, 1993, no person
shall manufacture or import the
following asbestos-contaimng products,
either for use in the United States or for
export: automatic transmission
components, clutch facings, commercial
and industnal asbestos fnction
products, and sheet and beater-add
gaskets {except specialty industrial
gaskets).

(c) After August 25, 1993, no person
shall manufacture or impert, including
as part of a motor vehicle, asbestos-
contamming disc brake pads for light-
medium- and heavy-weight vehicles,
and drum brake linings for the fallowing
uses 1n the United States or for export:

(1) As original equipment 1n 1894 or
later model year motor vehicles, or

(2} As aftermarket replacement parts
mn brake systems designed for use with
non-asbestos replacement parts.

(d) After August 26, 1996, no person
shall manufacture or import the
following asbestos-containing products,
either for use 1n the United States or for
export: disc brake pads for use in light-
medium- and heavy-weight vehicles

and drum brake linings manufactured,
mmported, or marketed for use as
aftermarket replacement parts in brake
systems designed for use with ashestos-
containing friction products; Af/C pipe,
A/C shingle, brake blocks, commercial
paper, corrugated paper, millboard, non-
roofing coatings, rollboard, roof
coatings, and specialty paper.

(e) The import prohibitions of this
subpart do not prohibit:

(1) The 1mport mnto the customs
territory of the United States of products
imported solely for shipment outside the
customs territory of the United States,
unless further repackaging or processing
of the product is performed in the United
States; or

(2) Activities involving purchases or
acquisitions of small quantities of
products made outside the customs
territory of the United States for
personal use 1n the United States.

§ 763.167 Processing prohibitions,

(a) After August 27, 1990, no person
shall process for any use, either in the
United States or for export, any of the
asbestos-containing products listed at
§ 763.165(a).

{b) After August 25, 1993, no person
shall process for any use, either 1n the
United States or for export, any of the
asbestos-contaimng products listed at
§ 763:165 {b) and (c).

(c) After August 26, 1996, no person
shall process for any use, either in the
United States or for export, any of the
asbestos-containing products listed at
§ 763.165(d).

§763.169 Distribution in commerce
prohibitions.

(a) After August 25, 1992, no person
shall distribute 1n commerce, either for
use 1n the United States or for export,
any of the asbestes~containing products
listed at § 763.165(a).

(b) After August 25, 1994, no person
shall distribute 1n commerce, either for
use 1n the United States or for export,
any of the asbestas-containing products
listed at § 763.165 (b) and (c).

(c) After August 25, 1997 no person
shall distribute 1n commerce, either for
use 1n the United States or for export,
any of the ashestes-contaiming products
listed at § 763.165{d).

(d)} A manufacturer, importer,
processor, or any other person who 1s
subject to a ban on distribution 1n
commerce in paragraph {a), {b), or (c) of
this section must, within 6 months of the
effective date of the ban of a specific
asbestos-containng product from
distribution in commerce, dispose of all
their remaiming stock-on-hand of that
product, by means that are in
compliance with applicable local, State,

and Federal restrictions which are
current at that time.

§763.171 Labeling requirements.

(a) After August 27 1990,
manufacturers, umporters, and
processors of all asbestos-containing
products that are 1dentified in
§ 763.165(a) shall label the products as
specified in this subpart at the tfime of
manufacture, import, or processing. This
requirement includes labeling ail
manufacturers’ unporters’ and
processors stock-on-hand as of August
27,1890.

{b) After August 25, 1992,
manufacturers, importers, and
processors of all asbestos-containing
products that are 1dentified in
§ 763.165{b) and {c), and disc brake pads
for use 1n light- medium- and heavy-
weight vehicles and drum brake limings
manufactured, 1mported, or marketed for
use as aftermarket replacement parts 1n
brake systems designed for use with
asbestos-contaimng friction products
shall label the products as specified in
this subpart at the time of manufacture,
import, or processing. This requirement
includes labeling all manufacturers’
importers’ and processors’ stock-on-
hand as of August 25, 1992.

(c) After August 25, 1995,
manufacturers, importers, and
processors of all asbestos-containing
products that are 1dentified 1n
§ 763.165({d), except disc brake pads for
use in light- medium- and heavy-weight
vehicles and drum brake linings
manufactured, imported, or marketed for
use as aftermarket replacement parts 1n
brake systems designed for use with
asbestos-contaimng friction products,
shall label the products as specified 1n
this subpart at the time of manufacture,
umport, or processing. This requirement
includes labeling all manufacturers’
importers’ and precessors’ stock-on-
hand as of August 25, 1995.

(d) The label shall be placed directly
on the visible extenor of the wrappings
and packaging in which the product is
placed for sale, shipment, or storage. If
the product has more than one layer of
external wrapping or packaging, the
label must be attached to the innermost
layer adjacent tp the product. If the
innermost layer of product wrapping or
packaging does not have a visible
exterior surface larger than 5 square
mches, either a tag meeting the
requirements of paragraph {e) of this
section must be securely attached to the
product’s innermost layer of product
wrapping or packaging, or a label must
be attached 1o the next puter layer of

product packaging or wrapping. Any
products that are distributed in
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commerce to someone other than the
end user, shipped, or stored without
packaging or wrapping must be labeled
or tagged directly on a visible exterior
surface of the product as described 1in
paragraph (e) of this section.

(e)(1) Labels must be either printed
directly on product packaging or in the
form of a sticker or tag made of plastic,
paper, metal, or other durable
substances. Labels must be attached in
such a manner that they cannot be
removed without defacing or destroying
them. Product labels shall appear as in
paragraph {e)(2) of this section and
consist of block letters and numerals of
color that contrasts with the background
of the label or tag. Labels shall be
sufficiently durable to equal or exceed
the life, including storage and disposal,
of the product packaging or wrapping.
The size of the label or tag must be at
least 15.25 cm {6 inches) on each side. If
the product packaging 1s too small to
accommodate a label of this size, the
label may be reduced in size
proportionately to the size of the
product packaging or wrapping down to
a mimmum 2.5 ¢m {1 inch) on each side
if the product wrapping or packaging
has a visible exterior surface larger than
o square inches.

(2} Products subject to this subpart
shall be labeled 1z English as follows:

NOTICE

This product contains ASBESTOS. The US.
Environmental Protection Agency has banned
the distribution i U.S. commerce of this
product under section 6 of the Toxic
Substances Control Act (15 U.S.C. 2605} as of
{(insert effective date of ban on distribution in
commerce). Distribution of this product in
commerce after this date and intentionally
removing or tampering with this label are
violations of Federal law.

{f) No one may intentionally remove,
deface, cover, or otherwise obscure or
tamper with a label or sticker that has
been applied in compliance with this
section, except when the product 1s used
or disposed of.

§ 763.173 General exemptions.

(a) Pergons who are subject to the
prohibitions imposed by §§ 763.165,
763.167 or 763.169 may file an
application for an exemption. Persons
whose exemption applications are
approved by the Agency may
manufacture, import, process, or
distribute m cormmerce the banned
product as specified 1n the Agency’s
approval of the application. No
applicant for an exemption may
continue the banned activity that is the
subject of an exemption application
after the effective date of.the ban unless
the Agency has granted the exemption

or the applicant receives an extension
under paragraph (b)(8) or (9) of this
section.

{(b) Application filing dates. (1)
Applications for products affected by
the prohibitions under §§763.165(a} and
763.167(a) may be submitted after
August 25, 1989. Complete applications
recetved after that date, but before
November 27 1989, will be either
granted or denied by the Agency pror to
the effective date of the ban for the
product. Applications received after
November 27 1989, will be either
granted or dented by EPA as soon as 1s
feasible.

(2} Applications for products affected
by the ban under § 763.169(a) may not
be submitted prior to February 26, 1990.
Complete applications received after
that date, but before August 26, 1991,
will be either granted or denied by the
Agency prior to the effective date of the
ban for the product. Applications
received after August 26, 1991, will be
either granted or denied by EPA as soon
as 1s feasible.

{3) Applications for products affected
by the ban under §§ 763.165(b) or (c}
and 763.167(b) or (c} may not be
submitted prior to February 26, 1992.
Complete applications received after
that date, but before August 25, 1992,
will be either granted or denied by the
Agency prior to the effective date of the
ban for the product. Applications
received after August 25, 1992, will be
either granted or demied by EPA as soon
as 18 feasible.

(4) Applications for products affected
by the ban under § 763.169(b) or {c) may
not be submitted prior to February 26,
1993. Complete applications received
after that date, but before August 25,
1993, will be either granted or denied by
the Agency prior to the effective date of
the ban for the product. Applications
received after August 25, 1993, will be
either granted or denied by EPA as soon
as 18 feasible.

(5) Applications for products affected
by the ban under §§ 763.185(d) and
763.167(d) may not be submitted prior to
February 27 1995. Complete
applications recewved after that date, but
before August 25, 1995, will be either
granted or denied by the Agency prior to
the effective date of the ban for the
product. Applications received after
August 25, 1995, will be either granted or
denied by EPA as soon as 1s feasible.

(6) Applications for products affected
by the ban under § 763.169{d) may not
be submitted prior to February 26, 1996.
Complete applications received after
that date, but before August 26, 1996,
will be either granted or demied by the
Agency prior to the effective date of the
ban for the product. Applications

recerved after August 26, 1996, will be
either granted or demed by EPA as soon
as 1s feasible.

(7) The agency will consider an
application for an exemption from a ban
under § 763.169 for a product at the
same time the applicant submits an
application for an exemption from a ban
under § 7683.165 or § 763.167 for that
product. EPA will grant an exemption at
that time from a ban under § 763.169 if
the Agency determines it appropriate to
do so.

(8) If the agency denies an application
less than 30 days before the effective
date of a ban for a product, the
applicant can continue the activity for
30 days after receipt of the demal from
the Agency.

(9) If the Agency fails to meet the
deadlines stated 1n paragraphs (b}(1)}
through (6) of this section for granting or
denying a complete application in
mstances in which the deadline 1s
before the effective date of the ban to
which the application applies, the
applicant will be granted an extension
of 1 year from the Agency’s deadline
date. During this extension period the
applicant may continue the activity that
1s the subject of the exemption
application. The Agency will either
grant or deny the application during the
extenston period. The extension period
will terminate either on the date the
Agency grants the application or 30 days
after the applicant receives the Agency’s
demal of the application. However, no
extension will be granted if the Agency
15 scheduled to grant or deny an
application at some date after the
effective date of the ban, pursuant to the
deadlines stated in paragraphs (b)(1}
through (8) of this section.

(c) Where to file. All applications
must be submitted to the following
location: TSCA Document Processing
Center (TS-790), Office of Toxic
Substances, U.S. Environmental
Protection Agency, 401 M St., SW
Washington, D.C. 20460, ATTENTION:
Asbestos Exemption.

(d) Content of application and criteria
for decisionmaking.

(1) Content of application. Each
application must contain the following:

(i) Name, address, and tclephone
numoer of the applicant.

(ii) Description of the manufacturing,
import, processing, and/or distribution
in commerce activity for which an
exemption is requested, including a
description of the asbestos-containing
product to be manufactured, imported,
processed, or distributed 1n commerce.

(iii} Identification of locations at
which the exempted activity would take
place.



29512

Federal Register / Vol. 54, No. 132 /| Wednesday, July 12, 1989 / Rules and Regulations

(iv) Length of time requested for
exemption {maximum length of an
exemption 1s 4 years).

(v) Estimated amount of asbestos to
be used 1n the activity that 1s the subject
of the exemption application.

(vi) Data demonstrating the exposure
level over the life cycle of the product
that 1s the subject of the application.

(vii) Data concerming:

(A). The extent to which non-asbestos
substitutes for the product that is the
subject of the application fall
significantly short in performance under
necessary product standards or
requirements, including laws or
ordinances mandating product safety
standards.

(B) The costs of non-asbestos
substitutes relative to the costs of the
asbestos-containing product and, in the
case in which the product s a
component of another product; the effect
on the cost of the end use product of
using the substitute component.

{C) The extent to which the product or
use serves a high-valued use.

(viii) Evidence of demonstrable good
faith attempts by the applicant to
develop and use a non-asbestos
substance or product which may be
substituted for the asbestos-containing
product or the asbestos 1n the product or
use that 18 the subject to the application.

{ix) Evidence, in addition to that
provided 1n the other information
required with the application, showing
that the continued manufacture,
importation, processing, distribution mn
commerce, and use, as applicable, of the
product will not present an
unreasonable risk of injury to human
health,

{2) Critena for decision (existing
products). After considering all the
information provided by an applicant
under paragraphs (d)(1) and (e) of thus
section, and any other information
available to EPA, EPA will grant an
exemption from the prohibitions m
§§ 763.165, 763.167 or 763.169 for an
applicant's asbestos-containing product
only if EPA determines both of the
following:

(i) The applicant has made good faith
attempts to develop and use a non-
asbestos substance or product which
may be substituted for the asbestos-
containing product or the asbestos 1n the
product or use, and those attempts have
failed to produce a substitute or a
substitute that results 1n a product that
can be economcally produced.

(ii) Continued manufacturing,
processing, distribution in commerce,
and use, as applicable, of the product
will not present an unreasonable risk of
injury to human health.

(3) Critena for decision (new
products). Requests to develop and use
an asbestos substance or product will be
treated as a petition pursuant to Section
21 of TSCA.

(e) The Agency reserves the right to
request further information from an
exemption applicant if necessary to
complete the Agency's evaluation of an
application.

(f) Upon receipt of a complete
application, the Agency will 1ssue a
notice 1n the Federal Register
announcing its receipt and invite public
comments on the merits of the
application.

(g) If the application does not include
all of the information required in
paragraph (d) of this section, the Agency
will return it to the applicant as
incomplete and any resubmission-of the
application will be considered a new
application for purposes of the
availability of any extension period. If
the application 1s substantially
inadequate to allow the Agency to make
a reasoned judgment on any of the
information required mn paragraph (d) of
this section and the Agency chooses to
request additional information from the
applicant, the Agency may also
determine that an extension period
provided for in paragraph (b)(7) of this
section is unavailable to the applicant.

(h) When denying an application, the
Agency will notify the applicant by
registered mail of its decision and
rationale. Whenever possible, the
Agency will send this letter prior to the
appropriate ban. This letter will be
considered a final Agency action for
purposes of judicial review. A notice
announcing the Agency's demal of the
application will be published 1n the
Federal Register.

(i) If the Agency proposes to approve
an exemption, it will 1ssue a notice 1n
the Federal Register announcing this
intent and invite public comments. If,
after considering any timely comments
received, the Agency approves an
exemption, its decision will be
published in the Federal Register. This
notice will be considered a final Agency
action for purposes of judicial review.

(i) The length of an exemption period
will be specified by the agency when it
approves the exemption. To extend an
exemption period beyond the period
stipulated by EPA, applicants must
submit a new application to the Agency,
following the application procedures
described 1n this section. Applications
may not be submitted prior to 15 months
before the expiration of the exemption
period, unless stated otherwise in the
notice granting the exemption.
Applications received between 15
months and 1 year before the end of the

exemption peniod will be either granted
or denied by the Agency before the end
of the exemption period. Applications
received after the date 1 year prior to
the end-of the exemption period will be
either granted or dented by the Agency
as soon as 1s feasible. Applicants may

‘not continue the activity that 1s the

subject of the renewal application after
the date of the end of the exemption
period.

§763.175 Enforcement.

(a} Failure to comply with any
provision of this subpart 1s a violation of
section 15 of the Act (15 U.S.C. 2614).

[b) Failure or refusal to establish and
maintain records, or to permit access to
or copying of records as required by
section 11 of the Act (15 U.S.C. 2610}1s a
violation of section 15 of the Act (15
U.S.C. 2614).

{c) Failure or refusal to permit entry or
inspection as required by section 11 of
the Act (15 U.S.C. 2610) 1s a violation of
section 15 of the Act (15 U.S.C. 2614).

{d) Violators may be subject to the
civil and criminal penalties in section 16
of the Act (15 U.S.C. 2615) for each
violation.

(e} The Agency may seek to enjoin the
manufacture, 1mport, processing, or
distribution-1n commerce of asbestos-
containing products mn violation of this
subpart, or act to seize any asbestos-
contamnng products manufactured,
imported, processed, or distributed n
commerce 1n violation of this subpart, or
take any other actions under the
authority of-section 7 or'17 of the act (15
U.S.C. 2606 or 2616) that are appropriate.

§763.176 Inspections.

The Agency will conduct inspections
under section 11 of the Act (15 U.S.C.
2610) to ensure compliance with this
subpart.

§ 763.178 Recordkeeping.

(a) Inventory. (1) Each person who 1s
subject to the prohibitions imposed by
§§ 763.165 and 763.167 must perform an
inventory of the stock-on-hand of each
banned product as of the effective date
of the ban for that product for the
applicable activity.

{2) The inventory shall be 1n writing
and shall include the type of product,

the number of product units currently in

the stock-on-hand of the person
performing the inventory, and the
location of the stock.

(3) Results of the inventory for a
banned product must be maintained by
the person for 3 years after the eftective
date of the § 763.165 or § 763.167 ban on
the product.
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{(b) Records. (1) Each person whose.
activities are subject to the bans
immposed by §§ 763.165, 763.167 and
763.169 for a product must, between the
effective date of the § 763.165 or
§ 763.167 ban on the product and the
§ 763.169 ban on the product, keep
records of all commercial transactions
regarding the product, including the
dates of purchases and sales and the
quantities purchased or sold. These
records must be maintained for 3 years
after the effective date of the § 763.169
ban for the product.

(2) Each person who 1s subject to the
requirements of § 763.171 must, for each
product required to be labeled, maintain
a copy of the label used 1n compliance
with § 763.171. These records must be
maintained for 3 years after the effective
date of the ban on distribution 1n
commerce for the product for which the
§ 763.171 requirements apply.

§763.179 Confidential business
information claims.

(a) Applicants for exemptions under
§ 763.173 may assert a Confidential
Business Information {CBI) claim for
information 1n an exemption application
or supplement submitted to the Agency
under this subpart only if the claim1s
asserted 1n accordance with this section,
and release of the information would
reveal trade secrets or confidential
commercial or financial information, as
provided 1n section 14(a) of the Act.
Information covered by a CBI claim will
be treated in accordance with the
procedures set forth in 40 CFR Part 2,
Subpart B. The Agency will place all
information not claimed as CBI 1n the
manner described in this section in a
public file without further notice to the
applicant.

(b) Applicants may assert CBI claims
only at the time they submit a completed
exemption application and only in the
specified manner. If no such claim
accompanies the information when it ts
recelved by the Agency, the information
may be made available to the public
without further notice to the applicant.
Submitters that claim information as
business confidential must do so by
writing the word “Confidential” at the

top of the page on which the information
appears and by underlining, circling, or
placing brackets {[ ]) around the
information claimed CBI.

(c) Applicants who assert a CBI claim
for submitted information must provide
the Agency with two-copies of their
exemption application. The first copy
must be complete and contain all
information being claimed as CBI. The
second copy must contain only
information not claimed as CBI. The
Agency will place the second copy of
the submussion 1n a public file. Failure to
furmsh a second copy of the submission
when information 1s claimed as CBI in
the first copy will be considered a
presumptive waiver of the claim of
confidentiality. The Agency will notify
the applicant by certified mail that a
finding of a presumptive waiver of the
claim of confidentiality has been made.
The applicant has 30 days from the date
of receipt of notification to submit the
required second copy. Failure to submit
the second copy will cause the Agency
to place the first copy 1n a public file.

{d) Applicants must substantiate all

claims of CBI at the time the applicant

asserts the claim, 1.e., when the
exemption application or supplement 18
submitted, by responding to the
questions 1n paragraph (e) of this
section. Failure to provide
substantiation of a claim at the time the
applicant submits the application will
result in a waiver of the CBI claim, and
the information may be disclosed to the
public without further notice to the
applicant,

(e) Applicants who assert any CBI
claims must substantiate all claims by
providing detailed responses to the
following:

(1) Is this information subject to a
patent or patent application m the
United States or elsewhere? If so, why 1s
confidentiality necessary?

(2} For what period do you assert a
claim of confidentiality? If the claim 18
to extend until a certain event or point
n time, please indicate that event or
time period. Explain why such
information should remain confidential
until such point.

(3) Has the information that you are
claiming as confidential been disclosed
to persons outside of your company?
Will it be disclosed to such persons in
the future? If so, what restrictions, if
any, apply to use or further disclosure of
the information?

(4) Briefly describe measures taken by
your company to guard against
undesired disclosure of the mformation
you are claiming as confidential to
others.

(5) Does the information claimed as
confidential appear or 1s it referred to in
advertising or promotional maternals for
the product or the resulting end product,
safety data sheets or other similar
materials for the product or the resulting
end product, professional or trade
publications, or any other media
available to the public or to your
competitors? If you answered yes,
indicate where the information appears.

(6) If the Agency disclosed the
information you are claiming as
confidential to the public, how difficult
would it be for the competitor to enter
the market for your product? Consider in
your answer such constraints as capital
and marketing cost, specialized
technical expertise, or unusual
processes.

(7) Has the Agency, another Federal
agency, or a Federal court made any
confidentiality determination regarding
this information? If so, provide copies of
such determinations.

(8) How would your company’s
competitive position be harmed if the
Agency disclosed this information? Why
should such harm be considered
substantial? Describe the causal
relationship between the disclosure and
harm.

(9) In light of section 14(b) of TSCA, if
you have claimed information from a
health and safety study as confidential,
do you assert that disclosure of this
mformation would disclose a process
used in the manufacturing or processing
of a product or information unrelated to
the effects of asbestos on human health
and the environment? If your answer 1s
yes, explain.

[FR Doc. 89-16262 Filed 7-7-89; 9:44 am]
BILLING CODE 6560-50-M
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 22 and 142
[FR-3494-8]

Safe Drinking Water Act
Administrative Enforcement
Regulations

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule.

SUMMARY: This proposed rule sets forth
the procedures the Environmental
Protection Agency will follow to
implement section 1414(g) of the Safe
Drinking Water Act (SDWA), 42 U.S.C.
300g-3(g). This section, among other
things, provides the Administrator with
authority to 18sue compliance orders to
violators of Part B (applicable to public
water suppliers) or section 1445 of the
SDWA (applicable to public water
suppliers and underground injectors}), 42
U.S.C. 300g and 300j—-4, and to
administratively enforce such orders.
Section 1414(g) compliance orders may
not take effect until after “notice and
opportunity for public hearing and, 1n
the case of a State having primary
enforcement responsibility for public
water systems In that State, until after
the Administrator has provided the
State with an opportunity to confer with
the Admunistrator regarding the
proposed order.” 42 U.S.C. 300g-3(g)(2).
DATES: EPA will accept public
comments on the proposed regulations
until September 11, 1989, either 1n
writing or at an informal public hearing
to be held in Washington, DC on August
15, 1989. Requests to present oral
testimony at the public hearing must be
recewved on or before August 11, 1989.
ADDRESSES: Interested persons may
participate in this proposed rulemaking
by submitting written comments to the
Comment Clerk, State Programs
Division (WH-550E), Office of Drinking
Water, Environmental Protection
Agency, 401 M Street, SW., Washington,
DC 20460. All comments should be typed
or printed. The public hearing will be
held on August 15, 1989 beginning at 9
a.m. in Conference Room No. 13 of the
Washington Information Center, 401 M
Street SW., Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT:
Donald M. Olson, State Programs
Division, Underground Injection Control
Branch (WH-550E), Office of Drinking
Water, Environmental Protection
Agency, 401 M Street, SW., Washington,
DC 20460, (202) 382-5558.
SUPPLEMENTARY INFORMATION: A copy
of all public comments will be available

for mspection and copying at Room 1143
East Tower, 401 M Street SW
Washington, DC 20460. The EPA public
information regulation (40 CFR Part 2}
provides that a reasonable fee may be
charged for copying.

I, Background

The Safe Drinking Water Act was
enacted 1n 1974. At that time, with one
exception, it contained no provisions for
EPA to enforce its terms
admimstratively. Later amendments to
the SDWA did not provide such
authority until June 19, 1986, when
Congress added a new provision,
section 1414(g).!

On January 20, 1987 EPA 1ssued
“PWS [Public Water Supply] and UIC
Administrative Orders Issuance
Guidance.” This material included
delegations of authority, guidance,
procedures, and model formats for the
benefit of EPA regional personnel
charged with implementing the 1986
SDWA Amendments. Specifically, the
material included Administrative
Order Issuance Procedure Guidance,”
governing notice and hearing procedures
for compliance order 18suance under
sections 1414(g) (1) and (2) of the
SDWA, 42 U.S.C. 300g-3(g) (1) and (2),
and procedures governing penalty
orders issued under section 1414(g)(3) of
the SDWA, 42 U.S.C. 300g-3(g)(3), which
were “set out in the form of a regulation
with the expectation that in the near
future EPA will notice [these
procedures] in a proposed rulemaking.”
EPA issued this procedural gmdance as
“binding” and “to be used by all Regions
without change. The section 1414(g)(3)
gudance required use of the Agency's
Consolidated Rules of Practice found at
40 CFR Part 22, EPA has used this
guidance since January 20, 1987 Today,
with only minor or techmcal changes,
the Agency 18 proposing this guidance as
a rule as authorized by section 1450 of
the SDWA, 42 U.S.C. 300j-9.

I1. Section-by-Section Analysis

A. Overview of Proposed Regulations

Section 1414(g)(1) of the SDWA, 42
U.S.C. 300g-3(g)(1), authorizes the EPA
Admunustrator to 1ssue a compliance
order in any case in which the
Administrator may bring a civil action
under section 1414 or section 1445 of the

The June 19, 1986 amendments also gave EPA
administrative enforcement authority to address
violations of the Underground Injection Control
(UIC) program established under Part C of the
SDWA. See section 1423{c), 42 U.S.C. 300h-2(c).
Except fgr UIC violations of section 1445 of the Act,
which are governed by section 1414(g)(2), EPA will
establish regulatory procedures governing those
UIC administrative enforcement authorities in &
separate action.

SDWA, 42 U.S.C. 300g-3(g) or 300j—4.
Section 1414(g)(2), 42 U.S.C. 300g-3(g)(2),
further provides:

An order 18sued under this subsection shall
not take effect until after notice and
opportunity for public hearing and, 1n the
case of a State having primary enforcement
responsibility for public water systems in
that State, until after the Administrator has
provided the State with an opportunity to
confer with the Adminmistrator regarding the
proposed order. A ¢copy of any order
proposed to be 1ssued under this subsection
shall be sent to the appropriate State agency
of the State involved if the State has primary
enforcement responsibility for public water
systems 1n that State. Any order 1ssued under
this subsection shall state with reasonable
specificity the nature of the violation. In any
case in which an order under this subsection
is issued to a corporation, a copy of such
order shall be 13sued to appropnate corporate
officers.

EPA today proposes rules establishing
procedures under which it will exercise
the authority conferred by section
1414(g). EPA also 18 proposing
conforming amendments to 40 CFR Part
22 (Consolidated Rules of Practice) to
implement section 1414(g)(3) of the
SDWA, 42 U.S.C. 300g-3(g)(3}. That
provision of the law, referring to
administrative penalties for violation of
an admimstrative compliance order
issued under section 1414(g), states that:

Whenever any civil penaity sought by the
Adminstrator under this paragraph does not
exceed a total of $5,000, the penalty shall be
assessed by the Admimstrator after notice
and opportunity for a hearing on the record in
accordance with section 554 of title 5 of the
United States Code.

EPA's Consolidated Rules of Practice, 40
CFR Part 22, establish procedures for the
admimstrative assessment of civil
penalties that conform to the
requirements of section 554 of title 5 of
the United States Code, the
Administrative Procedure Act.

In interpreting the SDWA, the Agency
has taken note of the legislative history
of section 1414(g), which states:

The Administrative order authority
provides for more efficient enforcement
agamnst less significant violations and 18
expected to enable EPA to develop a more
aggressive enforcement program The
purpose of adding administrative order
authority 18 not to replace judicial
enforcement, but to add a complementary
enforcement mechanism.

S. Rep. No. 99-56, 99th Cong., 1st Sess.
(1985) (Accompanying S. 124). The
proposed rule 18 intended to implement
the legislative intent favoring efficient
and aggressive enforcement through use
of section 1414(g) orders. The proposed
procedures are not intended to confer
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any rights to persons affected by an
order beyond those required by statute.

The procedures proposed for section
1414(g}(2) compliance orders provide an
opportunity for informal, mformation-
gathering, nonadjudicatory hearings
prior to 1ssuance of the orders. The
orders will state the nature of the
violation under section 1414(g)(1) and
may specify a reasonable time for
compliance. They will require
compliance with existing duties under
the SDWA, but will not alter those
existing duties or obligations or create
new obligations. The hearing and
resulting compliance order will not be
determinative of the underlying
statutory rights and responsibilities, and
therefore are not subject to pre-
enforcement judicial review. Moreover,
as 18 explained in more detail below,
penalties for violation of the order and
of the SDWA may be assessed only
after a duly noticed adjudicatory
hearing. The existence of administrative
order violations and imposition of
penalties will be 13sues to be
adjudicated at the penalty hearing,
which will be conducted m accordance
with section 554 of the Administrative
Procedure Act. EPA believes that these
proposed rules are fully consistent with
applicable due process requirements.
See Asbestec Construction Services Inc.
v. EPA, No. 874120 (2d Cir. June 15,
1988}; 18 ELR 21029.

EPA's use of information-gathering,
informal hearings for adminstrative
compliance orders under section
1414(g)(2) 18 consistent with both the
language and intent of the 1986 SDWA
amendments. The Senate Report’s
explanation, later adopted by the
Conference Committee, provides a
strong indication that EPA should adopt
informal, efficient admimstrative
proceedings to implement its compliance
order authority. The mnterpretation also
18 consistent with the opportunities for
public participation and State
consultation created by the statute; both
requirements serve to inform the
Admnstrator of relevant information
before a compliance order becomes
effective.

In contrast, section 1414(g)(3)
expressly requires the Administrator to
use procedures n accordance with 5
U.S.C. 554 (the section of the
Admnistrative Procedure Act labelled

Adjudications”) in assessing an
admimstrative penalty of up to $5,000
for persons violating a section 1414(g)
compliance order. Penalties 1n excess of
$5,000 must be assessed by a civil action
brought 1n U.S. District Court. By statute,
hearings conducted by the Agency
under section 1414(g)(3) will be

adjudicatory in nature and afford the
more formal procedures prescribed by
the APA. As noted above, by this
rulemaking the Agency proposes that
EPA will use its already-promulgated
Consolidated Rules of Practice (with
some supplemental rules specific to
penalty orders 1ssued under section
1414(g)(3) of the SDWA) 1n pursuing
admimstrative penalties under section
1414(g)(3).

B. Procedures for PWS Administrative
Compliance Orders

1. Section 142.201: Purpose

This subsection explains the purpose
of the procedures set forth in Subpart K.

2. Section 142.202: Definitions

This subsection provides only two
definitions. Other terms used throughout
this proposed subpart are used
according to the statute or as part of
common usage.

3. Section 142.203: Proposed
Admnstrative Compliance Orders

Section 1414(g)(2) of the SDWA
requires EPA to propose compliance
orders and further provides that an
order shall not take effect until an
opportunity for a hearing and, in
primacy States, opportunity for the State
to confer with EPA. Under these
proposed regulations the Admmustrator,
upon finding a person or supplier of
water 1n violation of relevant parts of
Part B of the SDWA or of section 1445 of
the SDWA, has the discretion to propose
an administrative compliance order. The
proposed rule tracks the statutory
requirement that the order “state with
reasonable specificity the nature of the
violation, and also makes explicit the
implicit authority of the Administrator
to establish a reasonable compliance
schedule in the order. In some cases,
such as overdue reporting or failure to
monitor, no schedule may be necessary.
In those cases, compliance should be
required at once. In a number of
circumstances, however, immediate
compliance will not be physically
possible. In such cases, the
Administrator will have the discretion to
establish a reasonable time for
compliance, and necessary interim
steps, such as periodic reports to EPA,
to allow the Agency to oversee the
respondent’s efforts to achieve it.

4. Section 142.204: Notice of Proposed
Administrative Compliance Order

This subsection implements the
SDWA'’s requirement to provide notice
of a proposed order. The subsection
requires EPA to provide notice to the
alleged violator, the public and, if

applicable, the PWS primacy State,
These notifications are necessary to
inform the public water supplier and the
public of their opportunity for a hearing,
and the primacy State of its mght to a
conference with EPA and opportunity to
request a hearing.

(a) Section 142.204(a): The Party. This
subsection requires a notice to the party
by certified mail, return receipt
requested. The additional procedure for
corporate parties follows the statutory
requirements of Section 1414(g)(2). If a
party refuses service or does not claim
the certified mail notice, the Agency
shall provide notice by another
appropriate means.

(b) Section 142.204(b): The Public.
This subsection requires notice to the
public. Because the size and type (e.g..
urban or rural) of the potentially
affected public vary widely, the
appropriate means of providing this
notice 18 left to the discretion of EPA. In
the circumstances of each case,
however, the public notification shall be
reasonably calculated to provide notice
to the affected public.

(c) Section 142.204(c): The State
(where applicable). If a party 1s located
within a PWS primacy State, the
proposed regulations require EPA to
provide notice to the appropnate State
agency by certified mail, return receipt
requested.

5. Section 142.205: Opportunity for
Public Hearings; Opportunity for State
Conferences

The SDWA requires “opportunity for
public hearing and, 1n the case of a State
having primary enforcement
responsibility for public water systems
mn that State, an opportunity to
confer with the Admimstrator regarding
the proposed order. section 1414(g)(2).
The PWS primacy State’s opportunity to
confer with EPA extends only to
proposed orders against public water
suppliers, not UIC violators of Section
1445 of the Act.

(a) Section 142.205(a). This subsection
provides that a public hearing shall be
held upon a timely request by the party
or a primacy State. The provision of
these proposed rules that affords parties
and prumacy States a public hearing
upon request reflects their direct interest
1n the order. All requests for hearings
will be honored if they are related to the
purposes specified in § 142.206(a).

In addition, the Admmistrator must
hold a public hearing if he determines
that the public has expressed “a
significant interest in the convening of a
public hearing within fourteen days of
the date of the notice. This provision 18
patterned after 40 CFR 124.12, regarding
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public hearings on draft National
Pollutant Discharge Elimination System
{NPDES) permits. That provision states,
m part, “The Director shall hold a public
hearing whenever he or she finds, on the
basis of requests, a significant degree of
public interest *" 40 CFR
124.12(a)(1).

The Agency believes it 1s appropmate
to hold public hearings without request
by a party or a primacy State only if
there 18 a significant public interest.
First, the public has an interest in quick
and efficient admimstrative
enforcement, see S. Rep. 99-56 supra.
These expedited procedures and the
provisions of this section 1n particular
advance that interest. Second, the
requirement that a public hearing be
convened without a request by a party
or a primacy state only if the public has
expressed a significant interest ensures
that the Agency will expend its
resources to conduct such hearings only
when there 18 some assurance of public
attendance and participation at such
hearings. The fourteen day deadline 1s
the munimum time EPA deemed
reasonable to receive such requests.

Finally, the Admimstrator may also
convene a public hearnng on his own
1nitiative.

{b) Section 142.205(b).Under this
provision, the primacy State has ten
days from the date of notice as
described m § 141.205(c} to request a
conference with EPA concerning the
proposed order. The response penod 18
shorter than that provided for a request
for a public hearing because it is the
Agency's intent that State conferences
concermng proposed orders should
typically precede any public hearing
convened on a proposed order. The
person alleged to be 1n violation
therefore would have an opportunity to
comment at the hearing on any
information presented by a primacy
State.

(c) Section 142.205(c). This provision
provides a three-day mailing and
constructive notice rule for purposes of
determining how long the party, the
public, or the primacy State has to
respond to request a public hearing
under § 141.205(a) and, 1n the case of a
primacy State, how long the State has to
respond to request a conference under
§ 141.205(b}). In curcumstances where
written notice 1s immediately provided
1n person or otherwise to the affected
public, this rule will not apply.

6. Section 142.206: Conduct of Public
Hearings

The Safe Drinking Water Act does not
provide critena for the conduct of public
hearings under section 1414{g)(2]. As
noted above 1n the Overview of

Proposed Regulations, these proposed
rules provide for informal, fact-finding
hearings which are by their nature
nonadjudicative. The Agency 18
proposing streamlined procedures that
focus the hearings on those elements of
the findings and proposed order that
matenally affect the public water
supplier.

(a) Section 142.206(a). The
Admunistrator, or his delegatee, shall
convene a public hearing pursuant to
§ 141.205(a), or may convene a public
hearing upon his own 1nitiative. The
subjects of the hearing will be limited to
the accuracy of the findings of fact in
the proposed order and, if applicable,
the reasonableness of the time for a
party to comply with the order.

(b) Section 142.206(b). This section
sets forth the role of the Hearing Officer,
who presides over any public hearing
held under section 1414(g}(2) of the Act.
The Admimstrator or his delegatee shall
appoint a Hearing Officer prior to
convening a public hearmg. See
§ 142.202(a). Because of the informal,
information-gathering nature of a public
hearing held under this subpart, see
Overview discussion above, the Hearng
Officer has broad discretion in
establishing the “forms and procedures”
of the hearing. Because the primary
purpose of the hearing is to improve the
administrator’s informational basis for
decision, the Hearing Officer must also
“maintain a complete and accurate
record of the proceedings” and maintain
the record in a permanent form. Any
information received by the Hearing
Officer becomes part of the
admimstrative record, which provides
the factual basis for the order and the
time provided for compliance. Because
of this use of information gathered in the
hearing, the Hearing Officer must
provide the record of the heanng to the
Administrator or his delegatee to serve
as the basis for a compliance order.

(c) Section 142.206(c). This section
describes what matters are relevant at a
hearing under this subpart and in what
manner and by whom the information
may be conveyed to the Agency. There
are no restrictions on who may present
information at or before a hearing.
Because of the potential expense and
mconvemence to the public of attending
a heaning, as well as for purposes of
adminisitrative convenience, the Agency
18 proposing that relevant written
testimony submitted before the date set
for a public hearing will be considered
by EPA as part of the admimistrative
record. Written testimony may
substitute for or supplement oral
testimony. Relevant matters at a public
hearing or in written testimony under
this subpart are limited to the facts of

the party's alleged violations of those
parts of the SDWA referenced in
proposed § 141.202(b) and, where
applicable, the reasonableness of the
time provided for compliance 1n a
proposed section 1414(g)(2} order.

7 Section 142.207- Issuance, Amendment
or Withdrawal of Administrative
Compliance Order

This section provides that the
Administrator, based on the
admumstrative record, shall 1ssue,
amend or withdraw the proposed order.

(a) Section 142.207(a). The
Admmstrator or his delegatee shall
make his decision on the order based on
relevant information 1n the
admmstrative record. The
administrative record includes the
relevant information initially considered
by EPA 1n preparing the proposed order
and also includes all relevant
information that EPA receives under
proposed §8§ 141.205(b) and 141.208(c), or
that 1s otherwise received by EPA. In
addition, EPA retains discretion to
withdraw a proposed compliance order
without the necessity for a State
conference or a public hearing if there
are sufficient independent grounds for
withdrawal, such as new information
that clearly demonstrates a lack of
violation or lack of junisdiction.

(b) Section 142.207(b). This section
requires the Agency official issuing the
compliance order to establish a date for
compliance that 15 reasonable and 1s
premised on the administrative record.

(c) Section 142.207(c). The
Administrator 18 to withdraw, amend
and 1ssue as an order or 1ssue as an
order without material change, each
proposed order “in writing and within a
reasonable time. Afterissuance, each
compliance order 1s to be provided to
the party, the primacy State (if m a
primacy State), and members of the
public who participated under proposed
§ 141.206(c). Notification of appropnate
persons under this section should occar
simultaneously and immediately upon
1ssuance of the compliance order.

8. Section 142.208 Admunstrative
Assessment of Civil Penalty for
Violation of Adminustrative Compliance
Order

This section references 40 CFR Part
22, the Consolidated Rules of Practice.
for procedures to impose an
administrative penalty assessed
pursuant to section 1414(g)(3)(B) of the
Act for violation of a compliance order
1ssued under section 1414(g) (1) and (2}
of the Act.
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C. Section 1414(g)(3) Regulations: 40 Regulatory Impact Analysis. As Subpart J—{Reserved]
CFR 22.01 and 2242 described above, these proposed rules
1. Section 22.01(a)(9). This provision do not impose additional burdens Subpart K—Procedures for PWS

expands the scope of the generally
applicable Part 22 rules to include
admimstrative penalty assessments
conducted under section 1414(g)(3)(B) of
the SDWA.

2. Section 22.42: Supplemental Rule of
Practice Governing the Admiustrative
Assessment of Civil Penalties for
Violation of Compliance Orders [ssued
Under Section 1414(g}(3)(B] of the Safe
Drinking Water Act. This section adds
rules of practice of Part 22 that
specifically govern procedures to assess
civil penalties under section
1414(g}(3)(B) of the SDWA.

(a) Section 22.42(b): Person. The term
“person” 1s to include “any officer,
employee or agent of any corporation,
company or association, 1n accordance
with section 1401 of the SDWA, 42
U.S.C. 300f.

(b) Section 22.42(c): Complaint
Issuance. This section enables the
appropriate Agency official to 1ssue a
Complaint under the SDWA and the
Consolidated Rules of Practice.

(c) Section 22.42(d): Content of
Complaint. The content of the complamnt
under section 1414(g)(3) requires the
recitation of the violation of the section
1414(g)(1) adminstrative compliance
order and the recitation of the
underlyng violations of the SDWA.

(d) Section 22.42(e): Scope of Hearing.
The scope of hearing clarifies that
Agency actions which could have been
subject to review under section 1448 of
the Act, 42 U.S.C. 300j-7 may not be
challenged 1n a section 1414(g}{3}{B)
administrative forum.

1. Fconomuc and Regulatory Impact

A. Regulatory Flexibility Analysis

Under the Regulatory Flexibility Act, 5
U.S.C. 601 ef seq., an agency 1s required
to prepare an nitial regulatory
flexibility analysis whenever it 1s
required to publish a general notice of
any proposed rule, unless the head of
the agency certifies that the rule, if
promulgated, will not have a significant
impact on a substantial number of small
entities. These proposed regulations
require no additional reporting or other
buraens by the regulated community.
Therefore, the Admimstrator certifies
that this regulation will not have a
significant impact on a substantial
number of small entities.

B. Executive Order 12291

Under Executive Order 12291, EPA
must judge whether the proposed
regulations are major and therefore
subject to the requirement of a

beyond those already prescribed by the
SDWA Amendments of 1986. They do
not have an annual effect on the
economy of $100 million or more, nor do
they satisfy any of the other critena
listed 1n section 1(b) of the Executive
Order. Therefore, these proposed
regulations do not constitute a major
rulemaking. This proposal has been
submitted to OMB for review as
required by Executive Order 12291.

Last of Subjects
40 CFR Part 22

Admunstrative practices and
procedures, Appeals and administrative
review.

40 CFR Part 142

Admmstrative practice and
procedures, Monitoring, reporting and
recordkeeping requirements, Water
supply.

June 28, 1969.

William K. Reilly,
Admunstrator.

For the reasons set out 1n the
preamble, Title 40, Chapter I, of the
Code of Federal Regulations 1s proposed
to be amended as follows:

PART 142—NATIONAL PRIMARY
DRINKING WATER REGULATIONS
IMPLEMENTATICN

1. The authority citation for Part 142
continues to read as follows:

Authority: Safe Dninking Water Act (42
U.S.C. 300f et seq., as amended. untess
otherwise noted).

2. Subpart J 1s reserved and a new
Subpart K 1s added to Part 142 to read
as follows:

Subpart K—Procedures for PWS
Adminstrative Compliance Orders

Sec.

142.201 Purpose.

142.202 Definitions.

142.203 Proposed admumstrative compliance
orders.

142.204 Notice of proposed admimstrative
compliance orders.

142.205 Opportunity for public hearings:
opportunity for State conferences.

142.2068 Conduct of public hearings.

142,207 lasuance, amendment or withdrawal
of admimstrative compliance order.

142.208 Admimstrative assessment of civil
penalty for vielation of adminstrative
compliance order.

Administrative Compliance Orders

§ 142.201 Purpose.

This part prescribes procedures for
notice and opportunity for public
hearings, conferences with primacy
States and 1ssuance of adminustrative
compliance orders under section 1414(g)
of the Safe Dnnking Water Act, 42
U.S.C. 300g-3{g).

§142.202 Detinitions.

(a} The term “Hearing Officer” means
an Environvental Protection Agency
employee who has been delegated by
the Administrator the authority to
preside over a public heanng held
pursuant to section 1414(g){2] of the Safe
Drinking Water Act, 42 U.S.C. 300g-
3(g)(2}-

(b} The term “party means any
“person” or “supplier of water” as
defined in section 1401 of the SDWA, 42
U.S.C. 300f, alleged to have violated any
regulation implementing section 1412 of
the SDWA, 42 U.S.C. 300g-1, any
schedule or other requirement imposed
pursuant to section 1415 or section 1416
of the SDWA, 42 U.S.C. 300g—4 and
300g~5, or section 1445 of the SDWA, 42
U.S.C. 300j4, or any regulation
implementing section 1445.

§ 142.203 Proposed administrative
compliance orders.

If the Admimstrator finds that a party
has violated a regulation, schedule, or
other requirement of the SDWA
referenced n § 142.202(b}, the
Administrator may prepare a proposed
administrative compliance order that
would require the party to comply with
the regulation, schedule, 6r other
requirement that 1s alleged to have been
violated. Any such proposed
adminstrative order shall state with
reasonable specificily the nature of the
violation, and may speeify a reasonable
time for compliance.

§142.204 MNotice of proposed
administrative compliance orders.

The Admuinistratur siumultaneously
shall provide a copy of any proposed
adnumstrative compliance order to:

(a) The party. In any case it which the
party 18 a corporation, the Adminstrator
shall provide a copy of a proposed
admnstrative compliance order to an
appropriate corporate officer. The
Admimstrator shall provide notice
under this subsection by sending such a
copy by certifiea mail, return receipt
requested. If certified mail 1s refused or
unclaimed, the Admimstrator shall
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provide notice by another appropriate
means.

(b) The public. The Admimstrator
shall make publicly available each
proposed administrative compliance
order at the time of its proposal; and

(c) The State. In the case of a State
with primary enforcement responsibility
for public water systems pursuant to
section 1413(a) of the SDWA, 42 U.S.C.
300g-2(a), the Administrator shall
provide notice under this subsection by
sending a copy of each proposed
admmstrative compliance order by
certified mail, return receipt requested
to the appropnate State agency of the
State involved.

§142.205 Opportunity for public hearings;
opportunity for State conferences.

(a) The Admimstrator shall provide
the party, the public and the State an
opportunity for a public hearing on any
proposed admimstrative compliance
order by stating in a letter
accompanying each proposed
admnstrative compliance order (or its
copy) that a public hearing shall be
convened if the party or the State sends
written notice of such request to the
Adminstrator within fourteen days of
the date the proposed adminustrative
compliance order 1s noticed under
§142.204, or if the Administrator
determunes that within fourteen days of
the date of notice the public has
expressed a significant interest mn the
convemng of a public hearing. Hearings
will be held only for the purposes
specified in § 142.208(a). All requests for
hearings shall 1dentify which of the
purposes specified in § 142.206(a) 1s the
basis for the request. The Administrator
may extend the time allowed for
submitting requests for good cause.

(b) In the case of a State with primary
enforcement responsibility under
section 1413(a) of the SDWA, the
Admmstrator shall provide the State
with an opportunity to confer regarding
any proposed administrative compliance
order to a public water supplier by
stating m a letter accompanying each
mailing of the proposed administrative
compliance order sent to the State that
such a conference shall be held between
the State and the Admimstrator, if the
State requests such a conference within
ten days of the date the proposed
admmustrative compliance order 18
noticed under § 142.204.

(c) For purposes of this subsection,
notice occurs three days after the date
of mailing or other means of notification,
excluding Saturdays, Sundays and
federal holidays.

§ 142,206 Conduct of public hearings.

(a) The purpose of the public hearing
shall be to determine whether a
proposed administrative order:

(1) Has correctly determined the
extent and nature of a party's violation
of any regulation, schedule, or other
requirement of the SDWA referenced 1n
§142.202(b) and

(2) has provided, where appropriate, a
reasonable time for the party to comply
with applicable requirements of the
SDWA and its implementing
regulations.

{b) Prior to convening a public hearing
under this subsection, the Admimstrator
shall appoint a Hearing Officer. The
Hearing Officer shall preside over any
public hearing convened under this
section. The Hearing Officer shall
determine the form and procedures of
the public hearing, and shall maintain a
complete and accurate record of the
proceedings in written or other
permanent form. The Hearing Officer
shall provide the Admimstrator with the
record of any public hearing conducted
under this subsection.

(c) The party, any member of the
public, or the State may present
information to the Hearing Officer at the
public hearing (or to the Admimstrator
in writing before the date set for the
public hearing) relevant to whether:

(1) The party has violated the
applicable regulation, schedule, or other
requirement referenced tn the proposed
admimstrative compliance order;

(2) The party has violated any other
applicable regulation, schedule, or other
requirement of the SDWA referenced in
§ 142.202(b); and

(3) The proposed order, where
appropriate, provides a reasonable time
for the party to comply with applicable
requirements of the SWDA and its
implementing regulations.

§ 142.207 Issuance, amendment or
withdrawal of administrative compliance
order.

{a) Based on the administrative
record, the Administrator shall either
issue the order as proposed, amend the
proposed order or withdraw the
proposed order.

(b) Any order 18sued shall require the
party to comply with any applicable
regulation, schedule, or other
requirement of the SDWA referenced in
§ 142.202 and may establish a time or
date for compliance which the
Admimstrator determines 18 reasonable,
based on the admimstrative record.

{c) The Admnstrator shall determine
within a reasonable time whether to
1ssue, amend or withdraw the proposed
order and shall promptly notify in
writing the party, all members of the

public participating under § 142.206(c)
and the State, 1n the case of a State with
primary enforcement authority over
public water systems pursuant to
section 1413(a) of th SDWA, or 1n the
case of a State participating under

§ 142.206(c).

§ 142.208 Administrative assessment of
clvil penalty for violation of administrative
compliance order.

In the event the Admimstrator decides
to seek a penalty under the authority
provided in section 1414(g)(3)(B) of the
SDWA, 42 U.S.C. 300g-3(g)(3)(B), for
violation of, or failure or refusal to
comply with, an order, the procedures
provided 1n 40 CFR Part 22 shall govern
the assessment of such a penalty.

PART 22—CONSOLIDATED RULES OF
PRACTICE GOVERNING THE
ADMINISTRATIVE ASSESSMENT OF
CIVIL PENALTIES AND THE
REVOCATION OR SUSPENSION OF
PERMITS

3. The authority citation of Part 22 1s
revised to read as follows:

Authority: Secs. 16 and 207 of the Toxic
Substances Control Act, 15 U.S.C. 2615 and
2647 and secs. 211 and 301 of the Clean Air
Act, 42 U.S.C. 7545 and 7601; secs. 14 and 25
of the Federal Insecticide, Fungicide and
Rodenticide Act, 7 U.S.C. 136i and 136m; secs.-
105 and 108 of the Marine Protection,
Research and Sanctuaries Act, 33 U.S.C. 1415
and 1418; secs. 2002 and 3008 of the Solid
Waste Disposal Act, 42 U.S.C. 6912 and 6928;
sec. 501 of the Clean Water Act, 33 U.S.C.
1361; and, sec, 1414 of the Safe Drinking
Water Act, 42 U.S.C. 300g-3.

4. The introductory text of § 22.01(a} 18
republished without change for the
conveniéence of the reader and
§§ 22.01(a)(9) and 22.42 are added to
read as follows:

§22.01 Scope of these rules.

(a) These rules of practice govern all
adjudicatory proceedings for:

(9) The assessment of any civil
penalty conducted under Section
1414(g)(3){B) of the Safe Drinking Water
Act as amended (42 U.S.C. 300g-

3()(3)(B)).

§ 22.42 Supplemental rules of practice
governing the administrative assessment
of civil penalties for violations of
compliance orders issued under Part B of
the Safe Drinking Water Act.

(a) Scope of these supplemental rules.
These supplemental rules of practice
shall govern, in conjunction with the
preceding Consolidated Rules of
Practice (40 CFR Part 22), all
proceedings to assess a civil penalty
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under section 1414(g)(3)(B) of the Safe
Dnnking Water Act, 42 U.S.C. 300g-3
(g)(3)(B). Where 1inconsistencies exist
between these supplemental rules and
the Consolidated Rules, these
supplemental rules shall apply.

(b) Definition of “person.” In addition
to the terms set forth 1n 40 CFR 22.03(a)
that define “person, for purposes of this
section and proceedings under section
1414(g)(3)(B) of the Safe Drinking Water
Act, the term “person” shall also include
any officer, employee, or agent of any
corporation, company or assoclation.

(c) Issuance of complaint. If the
Admnistrator determines that a person
has violated any provision of a

compliance order 1ssued under section
1414(g)(1) of the Safe Drinking Water
Act, 42 U.S.C 300g-3(g)(1), he may
mstitute a proceeding for the assessment
of a civil penalty by 18suing a complaint
under the Act and this Part.

(d) Content of the complaint. A
complaint for the assessment of civil
penalties under this Part shall include
specific reference to:

(1) Each provision of the compliance
order 1ssued under section 1414(g)(1) of
the Act, 42 U.S.C. 300g3(g)(1), which 1s
alleged to have been violated; and

(2) Each wiolation of a Safe Drinking
Water Act regulation, schedule, or other
requirement which served as the basis

for the compliance order which 13
alleged to have been violated.

(e) Scope of hearing. Action of the
Administrator with respect to which
judicial review could have been
obtained under Section 1448 of the Safe
Drinking Water Act, 42 U.S.C. 300j-7
shall not be subject to review 1n an
admimstrative proceeding for the
assessment of a civil penalty under
section 1414(g)(3)(B) of the SDWA and
this Part.

[FR Doc. 89-15749 Filed 7-11-89; 8:45 arn)
BILLING CODE 6560-50-M
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 707
[OPTS-120004; FRL-3614-6]

Export Notification Requirement;
Proposed Change to Reporting
Requirements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA 18 proposing
amendments to the export notification
rules at Subpart D of 40 CFR Part 707
that would change the current annual
notification requirement for exporters of
chemical substances and mixtures
{chemcals) subject to test rules or
consent orders (test rules) under section
4 of the Toxic Substances Control Act
(TSCA) to a one-time export notification
requirement for each exporter of such a
chemical per each country of
destination. EPA believes the proposed
amendments would facilitate foreign
governments' monitoring of chemicals
by relieving the admimstrative burden
mmposed by the present annual notices
recerved on chemicals subject to TSCA
section 4 test rules and through
encouraging the thoughtful review of
notices regarding chemicals subject to
more restrictive regulatory action.
Additionally, the proposed amendments
are necessary to reduce the notification
burden on EPA and industry, and
because under the current annual notice
requirement the large volume of notices
received has hampered EPA's ability to
respond to requests from foreign
governments for additional information
on a particular chemcal or export
notice.

DATE: Written comments on this
proposed rule must be submitted by
September 11, 1989.

ADDRESS: Comments should bear the
docket control number OPTS-120004
and should be submitted, 1n triplicate,
to: TSCA Public Docket Office (TS-793),
Office of Toxic Substances,
Environmental Protection Agency, Room
NE-G004, 401 M Street, SW.,
Washington, DC 20460.

All written comments on this
proposed rule will be available for
public inspection at the address given
above from 8 a.m. to 4 p.m., Monday
through Fniday, except legal holidays.
FOR FURTHER INFORMATION CONTACT:
Michael M. Stahl, Director, TSCA
Assistance Office (TS-799), Office of
Toxic Substances, Environmental
Protection Agency, Room EB—44, 401 M
Street, SW., Washington, DC 20460,

Telephone: (202} 554-1404, TDD: (202)
554-0551.

SUPPLEMENTARY INFORMATION: EPA 15
proposing amendments to the export
notification rules which would change
the current recurring annual requirement
of export notification to EPA for section
4 test rule chemicals to a one-time
export notification requirement for each
exporter of such a chemucal to each
country. EPA 18 also proposing to
provide a one-time notice to each
1mporting country for a particular
section 4 test rule chemcal.

1. Authority

EPA 1s proposmmg this amendment
pursuant to section 12(b) of TSCA, 15
U.S.C. 2611(b).

Section 12(b) of TSCA requires that
any person who exports or intends to
export to a foreign country a chemical
substance or mixture for which the
submission of data 18 required under
TSCA section 4 or 5(b), an order has
been 1ssued under section 5, a rule has
been proposed or promulgated under
section 5 or 6, or relief has been granted
under section 5 or 7 to notify the
Admimstrator of EPA of such
exportation or intent to export. Upon
recerpt of such notification, section 12(b)
of TSCA reqires EPA to furnish the
government of the importing country
with:

1. Notice of the availability of data
received pursuant to action under
section 4 or 5(b), or

2. Notice of such rule, order, action, or
relief under section 5, 8, or 7

EPA maintains a public record of all
notices received and sent under section
12(b), except for information that has
been claimed as confidential business
information under TSCA section 14.

II. Summary of This Proposed Rule

EPA 18 proposing to require persons
who export or who intend to export to a
specific country a chemical for which
notification 18 required under section
12(b) of TSCA by virtue of section 4 test
rules to submit a one-time notice to EPA
of that export for each such chemical
and country. EPA 18 not proposing a.
change 1n the current recurring annual
export notification requirements
triggered by a rule, order, action, or
relief under sections 5, 6, and 7 of TSCA.
EPA 18 neither proposing any change in
the required contents of the notice (40
CFR 707.67) nor any revision with regard
to the time deadline for submission of
an export notice to EPA, that 1s, within 7
days of forming an intent to export or
the date of export, whichever 1s earlier,
40 CFR 707.65(a)(3). However, EPA 13
proposing to require that each exporter

provide only one notification, per
chemacal, for each country of export
after the 1ssuance of a section 4 test rule.
Currently, exporters are required to:
notify EPA annually of exports of
chemicals subject to section 4 test rules.

EPA 13 also proposing to modify the
process for notifying foreign
governments of export of section 4 test
rule chemicals by providing only one
notice per section 4 test rule chemcal to
each importing country. The content of
the information sent 1n the proposed
one-time notification for section 4 test
rule chemicals would be 1dentical to that
provided under the current annual
notification scheme. Importing countries
would get the same information on
section 4 test rule chemicals, but only
once.

EPA requests comments on this
proposed amendment, particularly with
regard to whether the proposed changes
would provide adequate information to
foreign governments about chemicals
imported from the United States which
are subject to test rules, as well as
whether the proposed changes would
offer a burden reduction for the
regulated industry. The role of Non-
Governmental Organizations (NGOs) 1n
implementing the proposed
amendmeants 18 not addressed because
the export notification information that
such NGOs can obtain 1s limited by the
provisions of section 14 of TSCA.

" JIL Reasons for Proposing This Rule

A. Background

In the Federal Register of December
16, 1980 (45 FR 82844), EPA promulgated
rules implementing section 12(b) of
TSCA. Persons subject to the
implementing rules are currently
required to submit a written notice to
EPA for the first export or intended
export to a particular country in a
calendar year for chemicals subject to a
rule, order, action, or relief under
sections 4, 5, 6, and 7 of TSCA. Upon
receipt of such notification from an
exporter, the implementing rules require
that EPA provide the importing country
with a summary of the regulatory action
taken or indicate the availability of data
recerved pursuant to action under
section 4 or 5(b), or notice of a rule,
order, action, or relief under section 5, 6,
or 7 of TSCA. U

At the time EPA promulgated the
section 12(b) rule at 40 CFR Part 707
EPA did not have the practical
experience it now has in estimating the
impact of certain regulatory actions. At
that time EPA did not believe that the
rule would impose an excessive burden
upon foreign governments, industry, or



Federal Register / Vol. 54, No. 132 / Wednesday, July 12, 1989 / Proposed Rules

29525

EPA resources. However, recent
experience has demonstrated to EPA
that an increasing number of section
12(b}) notices are received by EPA each
ear.
y In 1983, EPA received 438 section
12(b) notices on 15 chemical substances;
of this number, none were 1n response to
section 4 test rules. That number
increased to 524 notices on 37
substances i 1984 (31 in response to
section 4 actions), 819 notices on 115
substances 1n 1985 (283 1n response to
section 4 actions), 2,056 notices on 166
substances 1n 1986 (1,508 1n response to
section 4 actions), and 2,367 notices on
282 substances 1n 1987 (1,703 1n response
to section 4 actions). Approximately
4,300 notices were received 1n 1988 on
substances {3,350 1n response to section
4 actions). EPA projected totals for 1989
are for approximately 4,700 notices
(3,752 1n response to section 4 actions);
for 1993, the number is expected to be
greater than 8,200 (6,950 1n section 4
actions).

The mcrease 1n section 12(b) notices
received by EPA has led to a
corresponding increase in the number of
notices EPA has sent to foreign
governments. In 1984, EPA sent 408
notices to foreign governments. This
number increased to 533 in 1985, 869 1n
1986, and 1,035 1n 1987 Approximately
2,100 notices were sent 1n 1988. EPA
projections for 1989 are for over 2,300
notices to be sent to foreign
governments (770 to 1,014 in response to
section 4 actions). This continually
increasing volume of notification has
created a situation 1n which the
effectiveness of many foreign
governments’ import monitoring
programs may be hampered by the
processing of more and more notices.

At the present time, a fourth to a half
of the section 12(b) notices received by
EPA from a particular company are
other than first-time notices (i.e., repeat
notices for subsequent annual exports to
the same country). EPA anticipates that
the proportion of repeat notices will
grow 1n relation to the total number of
notices received because the regulatory
actions that trigger section 12(b)
reporting requirements either do not
sunset (e.g., section 5 or 6 rules) or
remain 1n place for relatively long
periods of time (e:g., section 4 rules).
The continuous increase 1n section 12(b)
reporting 18 making import monitoring
more difficult for many foreign
countnes, 18 placing an increasing
burden on industry, and 1s placing an
mncreasing administrative burden on
EPA.

EPA believes that part of this
difficulty 18 based on the fact that a
large number of notices sent to foreign

governments pertain to section 12(b)
reporting for TSCA section 4 test rule
chemicals. In most cases, test rules are
1ssued because EPA does not have
sufficient health and safety or
environmental data on a particular
chemical to make a fully informed
decision regarding the appropnateness
of regulatory control for that chemical.
These test rules may be 1n effect for as
long as 10 years before the end of the
data reimbursement period when they
cease to be 1n effect. EPA believes that
continued annual reporting under
section 12(b) for these chemicals would
be of only limited value to foreign
governments. In most cases, there exists
insufficient health or environmental
data on these chemicals, such that EPA
has not proposed or taken action to ban
or restrict their production or use, and
foreign governments are likely to take
no regulatory action either in the
absence of data.

Because the regulatory actions which
trigger section 12(b) reporting
requirements are mandated by TSCA, it
18 not possible for EPA to change the
triggering actions. EPA believes that the
most practical means of maintaining the
quality of notification, of improving the
scrutiny importing countries give to
notices, and of reducing burden on both
industry and EPA 18 to amend the
section 12(b) reporting rules under 40
CFR Part 707 to reduce the volume of
notices. The amendment that EPA
believes will retain the greatest utility to
foreign governments while
simultaneously resulting in a decreased
burden on industry and EPA, would be
rescinding the current annual notice
requirement for section 4 test rule
chemicals and allowing persons to
submit a one-time notice to EPA for a
particular country for each section 4 test
rule chemical.

EPA believes these amendments
would mantain, if not increase, the
degree of protection to human health
and the environment afforded by the
current notification system while
reducing the reporting burden on
exporters and the admimstrative burden
on EPA. Under the current annual notice
requirement, a large mncrease in the
volume of annual notices, due primarily
to a significant increase in the number
of section 4 test rules promulgated by
EPA, has reduced EPA’s ability to
respond to requests for additional
information on a particular chemical or
export notice. At the same time, the
increasing volume of notices makes it
difficult for countries which receive a
large number of notices to distinguish
between chemicals for which EPA has
taken action to restrict based on a
determination of unreasonable risk to

human health or the environment, and
those chemicals for which EPA has
requested data but not yet made a
definitive risk determmnation. Although
EPA provides a copy of the applicable
rule, including a summary ‘of the action
taken by EPA, many importing country
representatives have commented
anecdotally that all section 12(b) notices
are considered by importing countries,
particularly developing countries, to be
of equal concern.

EPA believes that the purpose of the
export notification requirements of
section 12(b) of TSCA 1s to ensure that
foreign governments are alerted when
EPA knows that such governments are
mporting chemicals about which EPA
has expressed some degree of concern.
EPA's responsibility is both to alert the
importing country, and to make
information and data available to the
importing government so that
government can assess the risks and
benefits of importing and using that
chemical. While some countries may use
the notices to monitor trends in imports
from the United States of chemicals
subject to section 12(b), EPA believes
the supply of data necessary to control
chemicals within the importing country
would be substantially unchanged by
this proposed rule as there would be
little, if any, net loss or supportive data
potentially useful in carrying out this
function.

By decreasing the volume of notices
mmporting countries receive on section 4
test rule chemicals for which additional
data are being gathered, the proposed
rule may actually increase the relative
effectiveness of the notification by
allowing foreign governments to focus
therr efforts on notices for section 5, 6,
or 7 chemicals for which restrictive
regulatory action has been proposed or
promulgated. Internationally, the
movement 18 toward differentiation
between banned or severely restricted
chemicals and chemicals for which
additional data gathering is still ongoing.
This proposed rule 18 a step 1n that
direction.

The differentiation 18 commonly
referred to as a system of Prior Informed
Consent (PIC). The United States
Government 18 participating 1n
negotiations with international
orgamzations such as the United
Nations Environment Programme
(UNEP) on the development of a PIC
scheme. This proposed rule 1s consistent
with the international interest in
developing a system of PIC. EPA
believes that by reducing the ever
increasing volume of notices received on
section 4 test rule chemicals, importing
countries can better differentiate
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between chemicals for which EPA has
taken restrictive action and chemicals
for which additional toxicological
testing has been requred.

B. Alternatives

Before proposing this rule, EPA
considered a vanety of other alternative
regulatory approaches to reducing the
burden of section 12(b) export
notification and increasing its
effectiveness.

1. One alternative would be to
establish a new “sunrige” date for
reporting under section 12(b) triggered
by a final section 4 test rule. One
possible sunnse date considered by EPA
would be the date on which the first test
data are required to be submitted under
the test rule. In this event, EPA would
have actual test data available when
foreign governments were notified.
Persons subject to the rule would still be
required to submit export notices to EPA
annually thereafter, the EPA would
notify such foreign governments on an
annual basis. Thus, importing countries
would still receive a large number of
notifications resulting from section 4 test
rules. This new sunnse date would
provide some decrease n burden on
industry and EPA, but the decrease in
burden 1n this instance would not be
significant because 1n many cases nitial
section 4 test data are required to be
submitted to EPA within a 1-year time
frame.

EPA also considered another possible
sunnse date which would require
submussion of a TSCA section 12(b)
notice upon the receipt of adverse test
data under a section 4 test rule. In this
instance, notices to foreign governments
would be of maximum utility, because
EPA would possess actual data
regarding the adverse health or
environmental effects of a substance.
This new sunrise date could provide a
modest decrease 1n reporting burden to
industry. However, EPA would be
required to make rapid, and potentially
controversial case-by-case hazard
determmations on test data. These
determinations would then likely need
to be made formal by Federal Register
notices annnouncing EPA's conclusions.
This approach would provide a modest
reduction in burden on mndusty but
result ;n @ many-fold ncrease i burden
on EPA. This approach also contradicts
the statutory language of TSCA section
12(b) because export notification 1s
triggered by a requirement for the
submussion of data under section 4, not
just adverse data. Foreign countries may
find knowledge of non-adverse data as
useful as adverse data.

2. Another alternative would be to
establish a new “sunset” date for

reporting under section 12(b) triggered
by a final TSCA section 4 test rule. One
possible sunset date considered by EPA
would be the date on which the final
test data submission 18 required under
the test rule. At the present time,
persons are subject to test rules from the
time of the effective date to the end of
the data rexmbursement period, which
may be up to five years after the final
test data are required. This approach
could cut as many as 6 years of
reporting by industry. This approach
remains attractive to EPA because it
does offer a decrease 1n burden.
However, persons subject to section
12(b) would still be required to submit
annual reports until the time of the last
data submission, and the value of those
additional reports may not be significant
over and above the one-time report that
would be required by the proposed
approach.

3. EPA also considered establishing a
“percentage” cutoff from section 12(b)
reporting triggered by section 4 test
rules. In this case, if the section 4 test
rule chemical was present in an
exported product at a low level (e.g., 1.0
percent or 0.1 percent), export
notification would not be required.
While this alternative may provide
exporters of mixtures containing section
4 chemicals with a modest reduction 1n
reporting burden, EPA believes that the
one-time notification for section 4
chemicals will result 1n a far greater
reduction in reporting burden to industry
and in admimstration to EPA.

4, A final alternative considered by
EPA would be to establish a one-time
notification requirement for all actions
which trigger section 12(b) notification.
Thus, exporters would be required to
submit one notice per country for each
chemical subject to a rule, order, action,
or relief under section 4, 5, 6, or 7 of
TSCA. Under this alternative, EPA
would provide each importing country
with one notice per chemical subject to
section 12(b) notification. This approach
would alleviate burden associated with
all activities that trigger section 12(b)
export notification, and would also
provide a reduction in reporting burden
on industry and a reduction in the
adminstrative burden on EPA.
However, this approach would reduce
for all section 12(b) triggering activities
the total number of notices received by
foreign governments. Such a reduction
could potentially hamper the ability of
foreign governments to monitor imports
of chemicals for which EPA has
proposed or taken regulatory action on
the basis that they present unreasonable
nsks.

EPA requests comments on the
alternatives discussed above. EPA also

requests that commenters alert EPA to
any reasonable alternatives not
considered here. Before developing the
fina] rule, EPA will consider all
comments and alternatives received
with regard to this proposed rule.

IV Economic Impact

EPA has evaluated the potential costs
of this proposed amendment to persons
subject to section 12(b) reporting
requirements. The amendment would
reduce the number of submissions sent
to EPA from comparnies exporting
chemicals subject to test rules under
TSCA section 4, and would also reduce
the number of notifications sent by EPA
to foreign governments. These
reductions would save both industry
and EPA resources and will be referred
to collectively as the “reduction 1in
reporting burden.

The procedure used to estimate the
reduction 1n 1989 reporting burden for
industry 1s a several step process. First,
an estimate of the reduction in industry
subnussions requires taking the
estimated submissions which would still
be required after promulgation of this
proposed rule (2,319 to 2,906) and
subtracting those values from the base
line estimation of submissions under the
current reporting scheme (4,667). This
decrease 18 estimated at 1,761 to 2,348
submissions and based upon an
estimated industry cost of $10 to $50 per
submission, yields a 1989 industry
savings of $18,000 to $117,000. The net
present value of this industry savings
from 1989 to 1993 18 estimated at
$114,000 to $759,000 using a 3 percent
discount rate, and at $99,000 to $657,000
using a discount rate of 10 percent.

EPA resource savings from this
proposed rule would occur because the
EPA Office of Toxic Substances (OTS)
would handle fewer submissions from
industry and would send out fewer
notifications to foreign governments.
The estimated 1989 EPA savings in
handling submissions would be the cost
of handling a submission ($5) times the
decrease 1n submissions {1,761 to 2,348),
or $9,000 to $12,000. The estimated 1989
EPA savings for sending out fewer
notices 18 the EPA cost per section 12(b)
notification sent ($40) times the
estimated decrease 1n notifications {770
to 1,014) or $31,000 to $41,000. Thus, by
combining these estimates, the overall
1989 EPA savings that would be
generated by this proposed rule are
estimated at $40,000 ($9,000 + $31,000)
to $53,000 ($12,000 + $41,000). The net
present value of this overall EPA
savings from 1989 to 1993 1s estimated at
$256,000 to $331,000 using a 3 percent
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discount rate, and at $222,000 to $287,000
using a 10 percent discount rate.

By combining the 1989 resource
savings to mdustry ($18,000 to $117,000)
with the 1989 resource savings to EPA
($40,000 to $53,000), the total 1989
reduction 1n reporting burden generated
by thig proposed rule 18 estimated at
$58,000 to $170,000. The net present
value of this total reduction in reporting
burden from 1989 to 1993 1s estimated at
$370,000 to $1,090,000 using & 3 percent
discount rate, and at $321,000 to $944,000
using a 10 percent discount rate.

Persons are directed to the record for
this rulemaking at the address listed 1n
Unit V below for the assumptions and
detailed calculations used in the
economic analysis for this proposed
rule. The analysis contained n the
record also analyzes the economic
impacts of alternatives 2 and 4
discussed 1n Unit IILB. of this preamble.

The 1989 industry savings 18 estimated
at $17,000 to $85,000 for alternative 2,
and $22,000 to $147,000 for alternative 4.
The net present value of this industry
savings from 1989 to 1993 18 estimated at
$174,000 to $870,000 (3 percent discount
rate) and at $149,000 to $746,000 (10
percent discount rate) for alternative 2,
and at $139,000 to $923,000 (3 percent
discount rate) and at $121,000 to
$801,000 (10 percent discount rate) for
alternative 4. The 1989 EPA savings 13
estimated at $38,000 for alternative 2,
and at $49,000 to $66,000 for &lternative
4. The net present value of EPA savings
from 1989 to 1993 1s estimated at
$3684,000 (3 percent discount rate) and
$328,000 (10 percent discount rate) for
alternative 2, and at $308,000 to $407,000
(3 percent discount rate) and $268,000 to
$354,000 (10 percent discount rate) for
alternative 4.

By combining the 1989 resources
savings to industry with the 1989
resource savings to EPA, the total 1989
reduction 1n reporting burden generated
by alternative 2 1s estimated at $55,000
to $123,000, and at $71,000 to $213,000 for
alternative 4. The net present value of
this total reduction 1n reporting burden
from 1989 to 1993 1s estimated at
$558,000 to $1,254,000 (3 percent
discount rate) and at $477,000 to
$1,074,000 (10 percent discount rate) for
alternative 2, and at $448,000 to
$1,330,000 (3 percent discount rate) and
$389,000 to $1,155,000 (10 percent
discount rate) for alternative 4.

V Rulemaking Record

EPA has established a record for this
rulemaking (docket control number
OPTS-120004). The record includes
basic information considered by EPA 1n
developing this proposed rule. EPA will
supplement the record with additional

information as it 18 received. The record
now includes the following:

1. Economuc analysis of proposed
amendments to 40 CFR Part 707

2, Chemical Imports and Exports;
Notification of Export. Federal Register,
December 16, 1980. (45 FR 82844).

3. International Guidelines: Decision
14/27 of the Governing Council of the
United Nations Environment
Programme, London Guidelines for the
Exchange of Information on Chemicals
n International Trade, June 17 1987
Food and Agriculture Organization of
the United Nations, International Code
of Conduct on the Distribution and Use
of Pesticides, Rome, 1986;
Recommendation of the Governing
Council of the United Nations
Environment Programme, Concerning
Information Exchange related to Export
of Banned or Severely Restricted
Chemicals, April 4, 1984,

EPA will accept additional matenals
for inclusion 1n the record at any time
between this proposal and designation
of the complete record. EPA will identify
the complete rulemaking record by the
date of promulgation. A public version
of this record 18 available in the TSCA
Public Docket Office, from 8 a.m. to 4
p.m., Monday through Friday, except
legal holidays. The TSCA Public Docket
Office 1s located 1n Rm. NE-G004, 401 M
St., SW Washington, DC.

VI. Regulatory Assessment
Requirements

A. Executive Order 12291

Under Executive Order 12291, EPA
must judge whether a rule 1s “major”
and therefore requires a regulatory
impact analysis. EPA has determined
that this proposed rule would not be a
“major” rule because it would not have
an effect on the economy of $100 million
or more, and would not have a
significant effect on competition, costs,
or prices.

This proposed rule was submitted to
the Office of Management and Budget
(OMB}) for review as required by
Executive Order 12291.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(5 U.S.C. 605(b)), EPA has determined
that this proposed rule would not have a
significant impact on a substantial
number of small businesses. This rule
would decrease the reporting burden
upon small businesses subject to the
reporting requirements of TSCA section
12(b). This proposed rule would not add
any economic burden to small
businesses.

C. Paperwork Reduction Act

OMB has approved the information
collection requirements contained in this
proposed rule under the provisions of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. and has assigned OMB
Control Number 2070-0030.

The proposed rule would reduce the
number of notices required from the
public by approximately 1700 to 2300
submissions. Public reporting burden for
the collection of information under 40
CFR Part 717 18 estimated to average .5
to 1.5 hours per response, including time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Total public reporting
burden 1s expected to decrease as a
result of this proposed rule by
approximately 850 to 3,450 hours (1,700
submissions X .5 hours to 2,300
submssions X 1.5 hours).

Send comments regarding the burden
estimate or any other aspect of this
collection of information to Chief,
Information Policy Branch, PM~223, U.S.
Environmental Protection Agency, 401 M
Street SW., Washington, DC 20460; and
to the Office of Information and
Regulatory Affairs, Office of
Management and Budget, Washington,
DC 20503, marked Attention: Desk
Officer for EPA. The final rule will
respond to any OMB or public
comments on the information collection
requirements contained 1n this proposal.

Last of Subjects in 40 CFR Part 707

Chemicals, Environmental protection,
Exports, Hazardous substances, Imports,
Recordkeeping and reporting
requirements.

Dated: July 3, 1989.
Victor J. Kimm,
Acting Assistant Admunstrator for Pesticides
and Toxic Substances.

Therefore, it 18 proposed that 40 CFR
Part 707 be amended as follows:

PART 707—[AMENDED]

a. The authority citation for Part 707
would continue to read as follows:

Authority: 15 U.S.C. 2611(b) and 2612.

b. By revising § 707.65(a)(2) and (c) to
read as follows:

§ 707.65 Submission to agency.

(a)

(2) {i) The notice when data are
required under section 5(b), an order has
been 18sued under section 5, a rule has
been proposed or promulgated under
section 5 or 6, or an action 18 pending or
relief has been granted under section 5
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or 7 must be for the first export or
mntended export to a particular country
1n a calendar year;

(ii) The notice when data are required
under section 4 must be for the first
export or intended export to a particular
country;

(c) Notices shall be marked *‘Section
12(b) Notice” and sent to the TSCA
Document Processing Center (TS-790),
Office of Toxic Substances,
Environmental Protection Agency, 401 M
Street, SW., Washington DC 20460.

c. By revising § 707.70(a) and adding
an OMB control number at the end of
the section to read as follows:

§707.70 EPA notice to foreign
governments.

(a) (1) Notice by EPA to the importing
country shall be sent no later than 5
working days after receipt by the TSCA
Document Processing Center of the first
annual notification for each regulated
chemical when data are required under
section 5(b), an order has been 1ssued
under section 5, a rule has been
proposed or promulgated under section

5 or 6, or.an action 1s pending or relief
has been granted under section 5 or 7
(2) Notice by EPA to the importing
country shall be sent no later than 5
working days after receipt by the TSCA
Document Processing Center of the first
notification for each regulated chemical
when data are required under section 4.

(Approved by the Office of Management and
Budget under OMB control number 2070-
0030)

{FR Doc. 89-16293 Filed 7-11-89; 8:45 am]
BILLING CODE 6560-50-M
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