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U .S .S uprem eCourtJusticeP otterS tew artfam ously usedthephrase"Iknow itw henIseeit"in1964 to
describehisthresholdtestforobscenity inJacobellisv.O hio.W henitcom estosexualharassm ent
claim s,thesam eisnottrue.W hileallm ay agreethatcertainbehaviorsareoffensiveandunacceptable,
attem ptingtocategorizethosebehaviorsasharassm entrem ainsdifficult.

S om etim es,w ordsalonew illconstituteactionableharassm ent,oractionsw illnotbesufficient.T he
highly fact-specificnatureoftheinquiry m eansgeneralcounselm ustexercisecaution.

T hebroadoutlinesofsexualharassm entlaw w ereestablishedyearsago.InFaragherv.BocaR aton
(1998),theU .S .S uprem eCourtheldthatsexualharassm entm ustbesufficiently "severeorpervasive"
toaltertheconditionsofthevictim 'sem ploym entandcreateanabusivew orkingenvironm ent.

Butw hatdocourtsm eanby "severeorpervasive"? T heshortansw eris"seriousorfrequent,"although
thisbeliesthecom plexity andunpredictability ofthefact-specificdeterm ination.T heU .S .Courtof
AppealsfortheFifthCircuit'sacknow ledgem entthatthedeterm inationisnotanexactscienceisan
understatem ent;thenatureofconductthatqualifiesassevereorpervasiveharassm entisuncertainat
best.

A recurrentissueisw hetheroffensivelanguagealoneissufficienttosustaina"hostileenvironm ent"
claim ,orw hethersom edegreeofphysicaltouchingisrequired.M ostcourtstakethe"sticksandstones"
approach.

T heS uprem eCourtstatedin M eritorS avingsBankv.Vinson(1986)thatsim ply usinganepithetthat
engendersoffensivefeelingsinanem ployeedoesn'tsufficiently affectem ploym entconditionsto
constitutesexualharassm ent.

T heFifthCircuithasheldthatharassm entm ustbe"m orethanrudeoroffensivecom m ents."Butitalso
hasheldthatphysicaltouchingisnotarequirem entforsexualharassm ent.Allthecasesdiscussed
below w eredecidedonsum m ary judgm ent,w ithcourtsdeterm iningeither:1.Evenifthealleged
conductoccurred,itw asnotsufficiently severeorpervasivetow ithstandam otionforsum m ary
judgm ent,or2.T herew asafactissueastow hethertheallegedconduct,ifitoccurred,w assufficiently
severeorpervasive,thusdefeatingsum m ary judgm ent.

Donaldsonv.CDB Inc.(2009)exem plifiestheFifthCircuit'sview thatallegedbehaviorneednotinvolve
physicaltouchingtobeactionable.InDonaldson,theallegedoffenderm adecom m entstoorabout
w om enotherthantheplaintiff.Heim pliedhehadbeeninbedw ithone,heaskinganotherw hetherit
w ashertim eofthem onth,hem adehandgesturessim ulatingoralsex,and hetalkedabouthissexual
perform ancetohisw holestaff.Hew ouldyell"codered"w henanattractivew om anenteredthestore.



Hem adestatem entstotheplaintiff,Gw endolynDonaldson,aboutherboyfriendandtheirsexual
relationship,disparaged herphysicalappearance,andsuggestedthatDonaldsonhavesexw iththe
m anageroftheservicestationacrossthestreetsothathecould getafreeoilchange.

W henDonaldsoncom plainedaboutthecom m ents,herepliedthatheknew thelaw andtoldher"you
cansay w hatyou w anttosay butyou can'ttouch."

T heFifthCircuitdeterm inedthathedidn'tknow thelaw asw ellashethought,findingthattheoffensive
statem entsw eresufficiently pervasivetoconstitutesexualharassm ent— eventhoughthey w eresim ilar
inseverity tothecom m entsallegedly involvedinHockm anand S hepherd,discussedbelow .Indoingso,
thecourtreferencedits1996 opinioninFarpella-Crosby v.HorizonHealthCare,inw hichthealleged
offendercom m entedontheclaim ant'ssexuallifetw otothreetim esaw eekbutdidnottouchthe
claim ant.

T heU .S .DistrictCourtfortheEasternDistrictofT exasreachedasim ilarresultthisyearin S tew artv.L .A.
FitnessInternational.T heoffenderallegedly toldAprilS tew artthatshew ouldbesuccessfulatsales
"[b]ecauseyou'rebeautifulandyou havebigboobs."Healsooncerespondedtohercom m entthathis
shoesw erecuteby saying,"Ican'thelpitIam sof----inghotallthegirlsw anttof---m e.Ifyou w anted
tof---m eIw ouldf---ingletyou."Heoncetoldher,"Iw anttof---ingpunchyou inthef---ingface."He
alsoused"theB andC w ords"inreferencetocustom ers,althoughnotindescribingS tew art.

T hecourt,w hileacknow ledgingthatharassm entm ustbem orethanrudeoroffensivecom m ents,
teasingorisolatedincidents,heldthatthestatem entsw eresufficienttorepresentsevereorpervasive
conduct.W hat'sm issingfrom theS tew artopinionisany indicationofhow frequently hem adethe
statem ents.Butthem essagefrom S tew artrem ainsclear:It'sfoolishforem ployerstoassum ethat
verbalconductalonew on'tsupportaclaim .

Don'tA ssum e

S im ilarly,itisequally flaw edtoassum ethatphysicaltouchingalw ayssufficestoestablishsevereor
pervasiveharassm ent.T heFifthCircuit'sdecisionsinHockm anv.W estw ardCom m unications(2004)and
S hepherdv.Com ptrollerofT exas(1999)areillustrative,sincebothinvolved atleastsom eincidentsof
touching.

InHockm an,theallegedconductconsistedoftellingtheplaintiffthataco-w orkerhadanice
behind/body;grabbing/brushingagainsttheplaintiff'sbreastsand behindseveraltim es;slappingthe
plaintiff'sbehindw ithanew spaper;holdingtheplaintiff'sfaceandcheeksw hileattem ptingtokissher;
andaskingtheplaintifftocom einearly sothathecouldbealonew ithher.

In S hepherd,theallegedoffendersaid"yourelbow sarethesam ecolorasyournipples,"and "you have
bigthighs"w hilehesim ulatedlookingundertheplaintiff'sdress.Healsotriedtolookdow nher
clothing;touchedherarm onseveraloccasions;andontw ooccasions,aftertheplaintiffcam einlateto
anofficem eeting,pattedhislapandrem arked"here'syourseat."

InbothcasestheFifthCircuitfoundtheconductinsufficienttom eetthe"severeorpervasive"
threshold,thoughitisuncertainw hetherS hepherdandHockm anretaintheirprecedentialvalueafter
theFifthCircuitissueditsdecisiononN ov.21 in R oyalv.CCC&R T resArboles,w hichnotedthatthose
decisionsreferencedanincorrectstandard("severeandpervasive").



R ecently,asim ilarfactpatterninaS outhernDistrictofT exascasealsofailedtocrossthatthreshold.In
S t.Clair-S earsv.L ifechekS taffS ervices(2013),theallegedoffenderoncesatontheem ployee,rubbed
herback,repeatedly askedherout,w rotehernotesaskinghow shefeltabouthim ,rubbedupagainst
herandplacedhishandsonherbehind,andoncestoodsocloseshecouldfeelhiserection.

R elyinglargely onHockm anand S hepherd,thedistrictcourtfoundthat,w hilesom eoftheconductw as
"offensive,"itdidnotrisetothelevelofseverity orpervasivenessnecessary tosurvivesum m ary
judgm ent.

T heFifthCircuit'sprecedentsandtherecentcasesfollow ingthem shouldgivepausetogeneralcounsel
tryingtogaugetheircom panies'liability underthesevere/pervasivetest.S tatem entsthatdonotseem
objectively extrem em ightbesufficienttoestablishsevereorpervasiveharassm ent,w hileincidentsof
inappropriatetouchingm ightfallw ellshortofthatstandard.

W hat'sthetakeaw ay forgeneralcounselfrom thiscautionary tale? Com binegoodhiringpracticesw ith
diligentem ployeetraining,soem ployeesdon'tthinkthey know thelaw betterthanthey really do.
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