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Cal Civ Code § 2860 (2012)

§ 2860.  Provision of independent counsel to insured; Conflicts of interest; Selection of counsel; Waiver of right to counsel
(a) If the provisions of a policy of insurance impose a duty to defend upon an insurer and a conflict of interest arises which creates a duty on the part of the insurer to provide independent counsel to the insured, the insurer shall provide independent counsel to represent the insured unless, at the time the insured is informed that a possible conflict may arise or does exist, the insured expressly waives, in writing, the right to independent counsel. An insurance contract may contain a provision which sets forth the method of selecting that counsel consistent with this section.

(b) For purposes of this section, a conflict of interest does not exist as to allegations or facts in the litigation for which the insurer denies coverage; however, when an insurer reserves its rights on a given issue and the outcome of that coverage issue can be controlled by counsel first retained by the insurer for the defense of the claim, a conflict of interest may exist. No conflict of interest shall be deemed to exist as to allegations of punitive damages or be deemed to exist solely because an insured is sued for an amount in excess of the insurance policy limits.

(c) When the insured has selected independent counsel to represent him or her, the insurer may exercise its right to require that the counsel selected by the insured possess certain minimum qualifications which may include that the selected counsel have (1) at least five years of civil litigation practice which includes substantial defense experience in the subject at issue in the litigation, and (2) errors and omissions coverage. The insurer's obligation to pay fees to the independent counsel selected by the insured is limited to the rates which are actually paid by the insurer to attorneys retained by it in the ordinary course of business in the defense of similar actions in the community where the claim arose or is being defended. This subdivision does not invalidate other different or additional policy provisions pertaining to attorney's fees or providing for methods of settlement of disputes concerning those fees. Any dispute concerning attorney's fees not resolved by these methods shall be resolved by final and binding arbitration by a single neutral arbitrator selected by the parties to the dispute.

(d) When independent counsel has been selected by the insured, it shall be the duty of that counsel and the insured to disclose to the insurer all information concerning the action except privileged materials relevant to coverage disputes, and timely to inform and consult with the insurer on all matters relating to the action. Any claim of privilege asserted is subject to in camera review in the appropriate law and motion department of the superior court. Any information disclosed by the insured or by independent counsel is not a waiver of the privilege as to any other party.

(e) The insured may waive its right to select independent counsel by signing the following statement: "I have been advised and informed of my right to select independent counsel to represent me in this lawsuit. I have considered this matter fully and freely waive my right to select independent counsel at this time. I authorize my insurer to select a defense attorney to represent me in this lawsuit."

(f) Where the insured selects independent counsel pursuant to the provisions of this section, both the counsel provided by the insurer and independent counsel selected by the insured shall be allowed to participate in all aspects of the litigation. Counsel shall cooperate fully in the exchange of information that is consistent with each counsel's ethical and legal obligation to the insured. Nothing in this section shall relieve the insured of his or her duty to cooperate with the insurer under the terms of the insurance contract.

HISTORY: 
Added  Stats 1987 ch 1498 § 4. Amended  Stats 1988 ch 1114 § 1.

NOTES: 
Amendments:
1988 Amendment:
(1) Amended subd (a) by substituting (a) "independent" for "such" before "counsel" the second and third time it appears in the first sentence; and (b) "that" for "such" before "counsel" in the second sentence; (2) amended subd (c) by substituting (a) "the" for "such" after "to pay fees to" in the second sentence; and (b) "This subdivision does" for "The provisions of this subdivision shall" at the beginning of the third sentence; and (3) substituted "that" for "such" after "the duty of" in the first sentence of subd (d).
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NOTES OF DECISIONS 1. Generally 1.5. Construction with Other Law 2. Conflict of Interest 3. Attorney-Client Privilege 4. Duty to Disclose 5. Arbitration--Generally 6. Arbitration--Attorney Fees 7. Settlement 8. Procedure 9. Payment of Fees

 1. Generally 

CC § 2860, which requires an insurer to provide independent counsel to its insured when conflicts of interests arise, is not retroactive. There is no indication of legislative intent that § 2860 operate retroactively. Center Foundation v. Chicago Ins. Co. (1991, Cal App 2d Dist) 227 Cal App 3d 547, 278 Cal Rptr 13, 1991 Cal App LEXIS 109.
CC § 2860(c), regarding independent counsel, is applicable to actions commenced after its enactment, even though the underlying insurance policy preexisted the statutory provision. This does not make application of the statute impermissibly retroactive, since the new limitation operated only with respect to postenactment hiring, compensation and other invoking circumstances, and did not alter the terms or effect of the policy itself. San Gabriel Valley Water Co. v. Hartford Accident & Indemnity Co. (2000, Cal App 2d Dist) 82 Cal App 4th 1230, 98 Cal Rptr 2d 807, 2000 Cal App LEXIS 629.
CC § 2860 permits insurers to pay an insured's independent counsel so-called "panel rates"---those rates actually paid by the insurer to attorneys retained by it in the ordinary course of business in the defense of similar actions in the community where the claim arose or is being defended. Michael Taylor Designs, Inc. v. Travelers Prop. Cas. Co. of Am. (2011, ND Cal) 2011 US Dist LEXIS 8004.
 1.5. Construction with Other Law 

Even though a "defense of claims or suits" endorsement, tracking the language of CC § 2860(c) was unrelated to the function and purpose of a self-insured retention (SIR) endorsement, its synonymous use of the terms "claim," "action," and "suit," together with the policy's failure to define "claim," could have led a reasonable insured to understand the term "claim," as used in the SIR endorsement, as synonymous with "suit." Clarendon Am. Ins. Co. v. N. Am. Capacity Ins. Co. (2010, 4th Dist) 186 Cal App 4th 556, 112 Cal Rptr 3d 339, 2010 Cal App LEXIS 1069.
 2. Conflict of Interest 

Not every reservation of rights creates a conflict of interest requiring appointment of independent counsel. It depends upon the nature of the coverage issue, as it relates to the issues in the underlying case. If the issue on which coverage turns is independent of the issues in the underlying case, Cumis (independent) counsel is not required. A conflict of interest does not arise unless the outcome of the coverage issue can be controlled by counsel first retained by the insurer for the defense of the underlying claim (CC § 2860, subd.(b)). The fact punitive damages are alleged does not itself create a conflict, nor does a conflict exist solely because the insured is sued for an amount in excess of insurance policy limits. Blanchard v. State Farm Fire & Casualty Co. (1991, Cal App 2d Dist) 2 Cal App 4th 345, 2 Cal Rptr 2d 884, 1991 Cal App LEXIS 1491.
When an insurer provides an unconditional defense for its insured, the insured and the carrier share the same goal-minimizing or eliminating liability in the third party action-and no conflict of interest inhibits the ability of one lawyer to represent both the insurer and its insured. But when the carrier questions the availability of coverage and provides a defense in the third party action subject to a reservation of rights, a conflict exists, because the insured's goal is coverage, and that of the insurer is to avoid its duty to indemnify. Since it is unavoidable that, in the course of investigating and preparing the insured's defense in the third party action, the insured's attorney will come on information relevant to a coverage issue, it is impossible for the carrier's attorney to represent the insured without consent and the insured is entitled to independent counsel (CC § 2860). Rockwell Internat. Corp. v. Superior Court (1994, Cal App 2d Dist) 26 Cal App 4th 1255, 32 Cal Rptr 2d 153, 1994 Cal App LEXIS 751, review denied Rockwell Int'l Corp. v. Los Angeles County Superior Court (1994, Cal) 1994 Cal LEXIS 5610.
An insurer is obligated to provide its insured with a defense to a third party's lawsuit when there exists a potential for liability under the policy. In this way, an insurer's duty to defend is broader than its duty to indemnify. Under these circumstances, an insurer may provide a defense under a reservation of rights, agreeing to defend, but promising to indemnify only for conduct covered by the policy. An insurer usually provides a defense to its insured by hiring competent defense counsel, who represents the interests of both the insurer and the insured. In some cases, there is a conflict of interest or a potential conflict of interest between the insurer and the insured, involving the insured trying to obtain coverage and the insurer trying to avoid it. When this happens, defense counsel may not be permitted to represent both the insurer and the insured. Under Civ. Code, § 2860, and the decisional law it codifies and clarifies, the insurer may be required to provide the insured, at the insurer's expense, with independent counsel who then controls the litigation. Assurance Co. of America v. Haven (1995, Cal App 3d Dist) 32 Cal App 4th 78, 38 Cal Rptr 2d 25, 1995 Cal App LEXIS 94, review denied Assurance Co. of Am. v. Haven (1995, Cal) 1995 Cal LEXIS 3556.
If a reservation of rights (a defending insurer's reservation of the right to assert a noncoverage defense later), creates a conflict of interest between the insurer and the insured, the insured has the right to demand independent counsel (Civ. Code, § 2860). A conflict, under Civ. Code, § 2860(b) (conflict may exist if outcome of coverage issue can be controlled by counsel first retained by insurer for defense of claim), usually arises where the issue creating the conflict is one that must be decided in the underlying action. Also, if the issue that creates a conflict must be resolved in the underlying action, any declaratory relief action relating to coverage should be stayed pending resolution of the underlying action. Truck Ins. Exchange v. Superior Court (1996, Cal App 2d Dist) 51 Cal App 4th 985, 59 Cal Rptr 2d 529, 1996 Cal App LEXIS 1176, review denied Truck Ins. Exch. v. Los Angeles County Superior Court (1997, Cal) 1997 Cal LEXIS 1327.
An insurer's reservation of rights may create a disqualifying conflict of interest requiring the insurer to pay the cost of independent counsel to represent the insured in the underlying action (Civ. Code, § 2860(b)). But not every reservation of rights entitles an insured to select independent counsel. There is no such entitlement, for example, where the coverage issue is independent of, or extrinsic to, the issues in the underlying action or where the damages are only partially covered by the policy. A mere possibility of an unspecified conflict does not require independent counsel. The conflict must be significant, not merely theoretical, actual, not merely potential. Dynamic Concepts, Inc. v. Truck Ins. Exch. (1998, Cal App 4th Dist) 61 Cal App 4th 999, 71 Cal Rptr 2d 882, 1998 Cal App LEXIS 158, review denied Dynamic Concepts v. Truck Ins. Exch. (1998, Cal) 1998 Cal LEXIS 3867.
Disqualification of a law firm based on one member's exposure, in a prior adversary proceeding, to purportedly privileged information protected under Cal. Civ. Code § 2860(d) would be unduly harsh and excessive; the law firm had instituted screening policies that effectively screened out the attorney from any type of involvement with the current litigation. San Gabriel Basin Water Quality Auth. v. Aerojet-General Corp. (2000, CD Cal) 105 F Supp 2d 1095, 2000 US Dist LEXIS 10333.
Insureds that were being sued by a competitor for trademark infringement and other causes of action were not entitled to the appointment of independent counsel under CC § 2860, where the insurer had agreed to defend the insureds against the trademark infringement and related claims without any reservation of right and where it was in the interest of both the insurer and the insureds to defeat liability. The insurer's refusal to fund and prosecute a counterclaim did not amount to grounds for the appointment of independent counsel since there was nothing in the policy that contractually obligated the insurer to do so. The insurer had not breached its duty to defend and therefore had not given up its right to control the litigation. Nor did the insurer's reservation of the right to seek reimbursement of defense costs allocable to noncovered claims provide a basis for the appointment of independent counsel, since the allocation of defense costs between covered and noncovered claims was not an issue that would be litigated in the underlying action. Accordingly, the insureds had not rebutted the insurer's showing that there was no actual conflict of interest and, therefore, the insureds were not entitled to insurer-paid independent counsel. James 3 Corp. v. Truck Ins. Exchange (2001, Cal App 6th Dist) 91 Cal App 4th 1093, 111 Cal Rptr 2d 181, 2001 Cal App LEXIS 669, review denied James 3 Corp. v. Truck Ins. Exch. (2001, Cal) 2001 Cal LEXIS 8021.
Cal. Civ. Code § 2860 does not purport to address any and all conflicts of interest that might arise regarding an insurer's selection of the counsel provided an insured and it does not clearly state when the insured's right to counsel independent of that representing the insurer vests; the language of § 2860 does not preclude judicial determination of conflict of interest and duty to provide independent counsel so long as that determination is consistent with § 2860. Gafcon, Inc. v. Ponsor & Associates (2002, Cal App 4th Dist) 98 Cal App 4th 1388, 120 Cal Rptr 2d 392, 2002 Cal App LEXIS 4202, review denied Gafcon Inc. v. Ponsor & Assocs. (2002) 2002 Cal. LEXIS 6604.
Consistent with Cal. Civ. Code § 2860(b), a conflict of interest as to counsel provided by an insurer does not arise every time an insurer proposes to provide a defense under a reservation of rights; there must also be evidence that the outcome of the coverage issue can be controlled by counsel first retained by the insurer for the defense of the underlying claim and it is only when the basis for the reservation of rights is such as to cause assertion of factual or legal theories which undermine or are contrary to the positions to be asserted in the liability case that a conflict of interest sufficient to require independent counsel, to be chosen by the insured, will arise. Gafcon, Inc. v. Ponsor & Associates (2002, Cal App 4th Dist) 98 Cal App 4th 1388, 120 Cal Rptr 2d 392, 2002 Cal App LEXIS 4202, review denied Gafcon Inc. v. Ponsor & Assocs. (2002) 2002 Cal. LEXIS 6604.
Insured adequately pled a claim against its insurer for unjust enrichment under B & P C § 17200 et seq. when it asserted that its insurer settled claims without merit and then raised the insured's premiums accordingly in violation of B & P C § 17204 and that the insurer violated CC § 2860 by requiring independent counsel when its interest conflicted with the insured's interest. Monarch Plumbing Co. v. Ranger Ins. Co. (2006, ED Cal) 2006 US Dist LEXIS 68850.
(Unpublished) Different standards for willfulness in Ins. Code § 533 and 17 U.S.C.S. § 504(c)(2) meant that a coverage question would not be litigated in an underlying copyright action against an insured and there was no conflict of interest requiring the insurer to provide independent counsel under CC § 2860(b). Cybernet Ventures v. Hartford Ins. Co. (2006, CA9 Cal) 168 Fed Appx 850, 2006 US App LEXIS 4677.
In an underlying action brought by a bicyclist against an insured for damages caused when one of the insured's vehicles struck the bicyclist, when an insurer readily agreed to pay the full amount of the insured's liability policy in order to settle the case, a conflict of interest between the insurer and the insured never arose; thus, the insurer was not obligated to appoint the insured's personal counsel as independent counsel under CC § 2860(a). Throughout the litigation, the bicyclist's demands exceeded the $1 million limit on the insured's automobile liability policy such that it was to the advantage of both the insured and the insurer to minimize the insured's underlying liability, and when the bicyclist proposed to settle the case for $1.2 million and the insured was willing to contribute the $200,000 over the policy limits, the insurer willingly agreed to pay the full amount of the policy. Ghiglione v. Discover Prop. & Cas. Co. (2007, ND Cal) 2007 US Dist LEXIS 22901.
 3. Attorney-Client Privilege 

In an action by an insured against its liability insurers for declaratory relief and breach of contract for failure to defend it in a variety of environmental contamination lawsuits, the trial court erred in ordering the insured to disclose during discovery certain material claimed to be subject to the attorney-client privilege on the ground that the standard cooperation clauses in the insurance policies abrogated the privilege. There was nothing in the cooperation clauses indicating that communications from the insured to its attorney in furtherance of the insured's duty to cooperate in the defense of the underlying actions should occur without an expectation of confidentiality. The insurers conceded that the drafter of the standard clause did not consider or intend that it would operate as a waiver of the attorney-client privilege. To construe the cooperation clause as abrogating the insured's expectation of confidentiality, thereby destroying the attorney-client privilege in the underlying action, would render meaningless CC § 2860(d), which provides that when an insurer has provided a defense under reservation of rights, thus entitling the insured to representation by independent counsel, the insured and his or her counsel are not required to disclose to the insurer privileged materials relevant to coverage disputes. Thus, the presumption of confidentiality in Evid. Code, § 917, for communications claimed to be covered by the attorney-client privilege was not rebutted by the cooperation clauses. Rockwell Internat. Corp. v. Superior Court (1994, Cal App 2d Dist) 26 Cal App 4th 1255, 32 Cal Rptr 2d 153, 1994 Cal App LEXIS 751, review denied Rockwell Int'l Corp. v. Los Angeles County Superior Court (1994, Cal) 1994 Cal LEXIS 5610.
In the usual insurer-attorney-insured relationship, where the insurer has a duty to defend the insured, hires counsel to provide the defense, and controls the prosecution of the defense, so long as the interests of the insurer and the insured coincide, they are both the clients of the defense attorney and the defense attorney's fiduciary duty runs to both the insurer and the insured. However, in the situation in which an insurance company pays for independent counsel for its insured because there are divergent interests of the insured and the insurer brought about by the insurer's reservation of rights to deny coverage under an insurance policy (Civ. Code, § 2860), the independent counsel represents only the insured, and the duties owed by such attorney to the insurer in this situation do not create an attorney-client relationship between counsel and the insurer. Giannini, Chin & Valinoti v. Superior Court (1995, Cal App 1st Dist) 36 Cal App 4th 600, 42 Cal Rptr 2d 394, 1995 Cal App LEXIS 623.
 4. Duty to Disclose 

A liability insurer can sue its insured's independent counsel under CC § 2860 (counsel provided when conflict of interest or potential conflict of interest exists between insurer and insured), for negligence in failing to inform and consult with the insurer in a timely manner, to disclose to the insurer all known, nonprivileged information, and to cooperate in exchanging information with insurer-provided counsel, when these failures preclude the insurer from timely asserting a complete defense to an entire action or to a cause of action that has been brought against its insured. However, the independent counsel cannot be held negligently or statutorily liable to the insurer for failing to investigate, prepare, assert, establish, or perform similar functions regarding that complete defense. This distinction is drawn in recognition of the duties specified in section 2860, and in recognition of the independence of independent counsel, who represents the insured, not the insurer, and who is entitled to control the defense of the case. Vance v. Villa Park Mobilehome Estates (1995, Cal App 2d Dist) 32 Cal App 4th 64, 37 Cal Rptr 2d 831, 1995 Cal App LEXIS 95, rehearing granted, depublished Vance v Villa Park Mobilehome Estates (1995, App 2nd Dist) 39 Cal Rptr 2d 11, 1995 Cal App LEXIS 251.
A liability insurer can sue its insured's independent counsel under Civ. Code, § 2860 (counsel provided when conflict of interest or potential conflict of interest exists between insurer and insured), for negligence in failing to inform and consult with the insurer in a timely manner, to disclose to the insurer all known, nonprivileged information, and to cooperate in exchanging information with insurer-provided counsel, when these failures preclude the insurer from timely asserting a complete defense to an entire action or to a cause of action that has been brought against its insured. However, the independent counsel cannot be held negligently or statutorily liable to the insurer for failing to investigate, prepare, assert, establish, or perform similar functions regarding that complete defense. This distinction is drawn in recognition of the duties specified in section 2860, and in recognition of the independence of independent counsel, who represents the insured, not the insurer, and who is entitled to control the defense of the case. Assurance Co. of America v. Haven (1995, Cal App 3d Dist) 32 Cal App 4th 78, 38 Cal Rptr 2d 25, 1995 Cal App LEXIS 94, review denied Assurance Co. of Am. v. Haven (1995, Cal) 1995 Cal LEXIS 3556.
 5. Arbitration--Generally 

The trial court properly denied an insurer's petition to compel arbitration regarding a dispute over the insurer's duty to provide independent counsel for the defense of its insured. Although CC § 2860(c), provides for arbitration for fee disputes once independent counsel has been retained to represent an insured when a conflict of interest arises between an insured and an insurer, the statute does not require arbitration to resolve the duty to provide independent counsel. Arbitration is an efficient and favored method of dispute resolution, but without a statutory mandate or contractual provision requiring its use, a litigant cannot be deprived of its day in court. Truck Ins. Exchange v. Dynamic Concepts, Inc. (1992, Cal App 4th Dist) 9 Cal App 4th 1147, 11 Cal Rptr 2d 873, 1992 Cal App LEXIS 1134, review denied Truck Ins. Exchange v. Dynamic Concepts, Inc. (1992, Cal) 1992 Cal LEXIS 6296.
CC § 2860(c) (arbitration of fees of insured's independent counsel when conflict of interest exists between insured and liability insurer), is only applicable to resolve disputes concerning the independent counsel. In the absence of a stipulation or unconditional agreement between the insurer and insured, unless and until there has been a judicial determination of an insurer's duty to defend and the existence of a conflict of interest, the provisions of CC § 2860, are inapplicable. If the issues of the insurer's duty to defend or the existence of a conflict of interest are contested, these preliminary issues may not be decided in an arbitration ordered pursuant to CC § 2860, but must be resolved by a trial court. Handy v. First Interstate Bank (1993, Cal App 2d Dist) 13 Cal App 4th 917, 16 Cal Rptr 2d 770, 1993 Cal App LEXIS 159.
The trial court did not abuse its discretion in denying a petition by an attorney to compel arbitration pursuant to CC § 2860, of his right to unpaid fees allegedly owed him by an insurance company for representing one of the company's insureds. The trial court denied the petition on the ground that a federal action by the company against the attorney for fraud and conspiracy to defraud had been filed nine months earlier and was still pending. Even though the Legislature has decided that within the California courts, such fee issues are to be decided in an arbitration forum, that cannot affect the normal relationship between the federal and state courts. The trial court could have reasonably decided that the rights of the parties were best determined by the federal courts, since the federal action raised broader issues than the amount of counsel fees; that the arbitration should be stayed for the purpose of avoiding unseemly conflicts with the courts of other jurisdictions; and that the federal action, pending in California, was of equal convenience to the parties and the witnesses. Caiafa Prof. Law Corp. v. State Farm Fire & Cas. Co. (1993, Cal App 2d Dist) 15 Cal App 4th 800, 19 Cal Rptr 2d 138, 1993 Cal App LEXIS 497.
The trial court's denial of defendant attorneys' motion to compel arbitration of an dispute with the insurer that had retained defendants to represent an insured, made pursuant to Civ. Code, § 2860(c) (provision of independent counsel to insured; arbitration of dispute concerning fees), was appealable. Code Civ. Proc., § 1294(a), is unambiguous. It provides that an aggrieved party may appeal from an order dismissing or denying a petition to compel arbitration. It made no difference that defendants' motion to compel arbitration was based on statute rather than contract. In light of the legislative history of the statutory scheme, it is clear that the Legislature would have no reason to distinguish between the different forms of contractual arbitration (those stemming from private contract and those stemming from statutory mandate). The Legislature wished to encourage all such arbitration to the greatest extent possible. Fireman's Fund Ins. Companies v. Younesi (1996, Cal App 2d Dist) 48 Cal App 4th 451, 55 Cal Rptr 2d 671, 1996 Cal App LEXIS 760, review denied Fireman's Fund Ins. Cos. v. Younesi (1996, Cal) 1996 Cal LEXIS 6400.
In an insurer's action against the independent attorneys plaintiff had retained to represent its insured, the trial court did not abuse its discretion in denying defendants' motion to compel arbitration, made pursuant to Civ. Code, § 2860(c) (provision of independent counsel to insured; arbitration of dispute concerning fees). Plaintiff's complaint alleged several causes of action, including fraud and malpractice, and sought punitive and exemplary damages. Although legal billings were a central issue in this case, this was not merely a dispute about billing rates. If it were, arbitration would be appropriate. Instead, a fraud trial was a better forum for deciding the full range of issues raised by plaintiff's allegations. Plaintiff alleged that defendants' conduct was part of a scheme to cheat insurance companies, that defendants converted property, and that defendants engaged in malpractice and misrepresentation. Actions to recover damages for fraud are at law in which a right to a jury trial exists. Compelling arbitration would have violated plaintiff's constitutional right to have a jury determine the disputed facts in these causes of action. Any doubt should be resolved in favor of trial by jury. Therefore, the language of Civ. Code, § 2860, can only limit the scope of arbitrable disputes to those in which only the amount of legal fees or the hourly billing rates are at issue. Fireman's Fund Ins. Companies v. Younesi (1996, Cal App 2d Dist) 48 Cal App 4th 451, 55 Cal Rptr 2d 671, 1996 Cal App LEXIS 760, review denied Fireman's Fund Ins. Cos. v. Younesi (1996, Cal) 1996 Cal LEXIS 6400.
 6. Arbitration--Attorney Fees 

In a coverage dispute between insureds and an insurer that had provided a defense under a reservation of rights and had acceded to the insureds' request for independent counsel (Civ. Code, § 2860), in which the parties had arbitrated a dispute concerning the fees of independent counsel, the trial court erred in granting the insureds' motion for summary adjudication of issues on the ground that the insurer, by participating in the arbitration without obtaining a prior judicial determination of its duties to defend and to provide independent counsel, conceded these issues, and therefore the arbitration award was res judicata as to both issues. The concept of res judicata, which only applies to issues that were or could have been litigated in a prior proceeding, had no application, since the parties specifically agreed that the arbitrator would not have the power to decide any coverage issues. The only issues decided by the arbitrator were those relating to attorney fees, an appropriate subject of a Civ. Code, § 2860, arbitration. Moreover, the trial court erred in finding that the insurer was estopped from challenging the duties to defend and to provide independent counsel due to the fact that the insurer, in a previous demurrer to a cause of action in the insureds' cross-complaint for breach of contract based on the insurer's failure to defend and to recover defense costs not included in the arbitration award, had itself successfully invoked an argument that the attorney fee arbitration was res judicata on the breach of contract issues. The specific purpose of a reservation of rights is to preclude the application of estoppel and waiver. The only issues carved out of the cross-complaint by the insurer's demurrer were those relating to the fees for independent counsel. Truck Ins. Exchange v. Superior Court (1996, Cal App 2d Dist) 51 Cal App 4th 985, 59 Cal Rptr 2d 529, 1996 Cal App LEXIS 1176, review denied Truck Ins. Exch. v. Los Angeles County Superior Court (1997, Cal) 1997 Cal LEXIS 1327.
The purpose of an insurer's defense of an action against its insured under a reservation of its right to assert a noncoverage defense later is to afford the insured a defense while protecting the rights of the insurer when the duties to defend and indemnify cannot clearly be determined. While declaratory relief is available relatively quickly to resolve the issues of the duty to defend and the duty to provide independent counsel, such resolution may be impossible in the situation where independent counsel is warranted, since that implies a contested issue in the underlying action that may have an impact on coverage. Under those circumstances, the declaratory relief action must be stayed pending resolution of the underlying action. If a dispute arises between the insured and the insurer over the fees to be paid to independent counsel for defense of the underlying litigation, it would undermine the concept of a reservation of rights to preclude resolution of the issue until after a declaratory relief action between the insurer and the insured has been decided. Therefore, where the insurer is providing a defense under a reservation of rights and has agreed to utilize independent counsel, arbitration of the fee dispute under Civ. Code, § 2860(c), is appropriate to resolve attorney fee disputes prior to a legal determination of the coverage issues. Truck Ins. Exchange v. Superior Court (1996, Cal App 2d Dist) 51 Cal App 4th 985, 59 Cal Rptr 2d 529, 1996 Cal App LEXIS 1176, review denied Truck Ins. Exch. v. Los Angeles County Superior Court (1997, Cal) 1997 Cal LEXIS 1327.
In an action for declaratory relief brought by a county against its comprehensive general liability insurer, the trial court erred in determining that Civ. Code, § 2860, applied to limit the hourly attorney fee rate that the insurer was required to pay in defending the county in an underlying lawsuit. Section 2860 applies only where a conflict of interest, brought about by the insurer's reservation of rights based on possible noncoverage under the insurance policy, arises that creates a duty on the part of the insurer to provide independent counsel for the insured. Since, no such conflict existed here, the statute was inapplicable. County of San Bernardino v. Pacific Indemnity Co. (1997, Cal App 4th Dist) 56 Cal App 4th 666, 65 Cal Rptr 2d 657, 1997 Cal App LEXIS 578, review denied Pacific Indem. Co. v. County of San Bernardino (1997, Cal) 1997 Cal LEXIS 6282.
In a case in which multiple insurers have interposed reservations of rights and are obligated to provide independent counsel for the insured, CC § 2860(c)'s limitation of the fee rates payable to counsel chosen by the insured operates collectively with respect to all insurers. The statute imposes a cap on fee rates payable that applies to all the insurers collectively. San Gabriel Valley Water Co. v. Hartford Accident & Indemnity Co. (2000, Cal App 2d Dist) 82 Cal App 4th 1230, 98 Cal Rptr 2d 807, 2000 Cal App LEXIS 629.
Dispute regarding attorney fees incurred by Cumis counsel in defending an agent of the insured, who was not himself an insured under the policy, was not arbitrable under CC § 2860(c) because the fees were not attorney fees of independent counsel. Rather, the fees were defense expenses, for which arbitration was not required. Gray Cary Ware & Freidenrich v. Vigilant Insurance Co. (2004, Cal App 4th Dist) 114 Cal App 4th 1185, 8 Cal Rptr 3d 475, 2004 Cal App LEXIS 27.
Notwithstanding the inclusion of other non-arbitrable issues in insured's complaint alleging failure to provide a defense, any contested issues concerning the amount of attorney fees allegedly owed by insurer for insured's independent counsel were subject to mandatory arbitration under CC § 2860(c). Compulink Management Center, Inc. v. St. Paul Fire & Marine Ins. Co. (2008, 2d Dist) 2008 Cal App LEXIS 2425.
Trial court abused its discretion by granting an insurer's petition to compel arbitration of the parties' purported fee dispute under CC § 2860(c), before the parties resolved the issues raised by the insured's complaint, and the insured had no adequate remedy at law because by filing its action for breach of contract, bad faith, and declaratory relief, the insured gave the insurer notice that it was treating the insurer's failure to acknowledge the insured's right to independent counsel and delay in paying policy benefits as a total breach of the duty to defend, and neither of those questions had been resolved at the time the trial court granted the insurer's petition to compel binding arbitration. The trial court erred in treating the case as a fee dispute subject to § 2860(c), and the insured was entitled to mandate relief requiring the trial court to vacate its order granting the insurer's petition to compel arbitration and to enter an order denying the petition to compel arbitration. Intergulf Development v. Superior Court (2010, 4th Dist) 183 Cal App 4th 16, 107 Cal Rptr 3d 162, 2010 Cal App LEXIS 384.
Trial court properly denied insurers' petition to compel arbitration of a dispute concerning attorney fees to be paid to an alleged Cumis counsel where there was substantial evidence that the insurers failed to provide a defense in the underlying litigation, thereby precluding their invocation of the arbitration remedy for Cumis fee disputes in CC § 2860(c). The insurers produced no evidence demonstrating they paid any defense fees or costs during the course of the underlying litigation, and they did not dispute their insureds' evidence that no payment of defense fees and costs was made until after the underlying litigation was settled. The Housing Group v. PMA Capital Ins. Co. (2011, 1st Dist) 193 Cal App 4th 1150, 2011 Cal. App. LEXIS 351.
In a case arising out of a construction defect action against a property owner whose general contractor had agreed to defend it for claims arising from the contractor's work, the trial court erred when it prematurely stayed the case and ordered the owner, its law firm, and the contractor's insurer to arbitrate their "fee dispute" because the owner's complaint raised issues and claims substantially broader than merely a dispute over the amount of attorney fees, as provided in CC § 2860(c). Issues regarding the insurer's duty to defend, breach, and bad faith in connection with the owner's tender had to be decided in the trial court, and those issues had not been resolved before the trial court granted the insurer's motion under § 2860(c). Block Companies, LLC v. Superior Court (2011, 4th Dist) 2011 Cal App LEXIS 1440.
To the extent there is a dispute between the parties concerning the amount of Cumis counsel fees owed in the defense of an insured in a third party suit, that dispute ultimately must be resolved by arbitration as required by CC § 2860(c). However, when an insured raises in a bad faith action the duty to defend, breach, and bad faith by an insurer, those issues must be resolved first in the trial court before any § 2860(c), arbitration because a determination of one or more of those issues in favor of the insured may eliminate altogether the need for arbitration under § 2860. Block Companies, LLC v. Superior Court (2011, 4th Dist) 2011 Cal App LEXIS 1440.
 7. Settlement 

A liability insurer did not violate CC § 2860(f) (when conflict of interest exists between insured and insurer, both counsel provided by insurer and independent counsel selected by insured must be allowed to participate in all aspects of litigation), by negotiating the settlement of a claim against its insured despite objections by the insured's counsel to the terms of the settlement. Although the statute assures that when an insured is represented by both insurer-appointed and independent counsel, neither counsel will be precluded from having a voice in the proceedings, neither the statute nor case law suggests that independent counsel's control of the insured's defense extends to preventing the insurer from exercising its contractual right to settle a claim as the insurer deems expedient. Moreover, although independent counsel did not negotiate the amount to be paid to the plaintiff in the underlying action, he did participate in the settlement process both by assuring that the final agreement preserved the insured's right to proceed with a cross-complaint, and by informing the insurer of his assessment of the strengths and weaknesses of the case. Western Polymer Technology, Inc. v. Reliance Ins. Co. (1995, Cal App 1st Dist) 32 Cal App 4th 14, 38 Cal Rptr 2d 78, 1995 Cal App LEXIS 89, review denied Western Polymer Tech. v. Reliance Ins. Co. (1995, Cal) 1995 Cal LEXIS 2612.
In an action by an insured under a commercial general liability policy against the insurer for refusing plaintiff's demand that it immediately provide independent counsel pursuant to Civ. Code, § 2860, when the insurer agreed to defend under a reservation of rights in an action against plaintiff involving covered and uncovered claims, the trial court properly entered a judgment exonerating the insurer from any liability other than payment of attorney fees to plaintiff's coverage attorney provided by the insurer. Plaintiff unilaterally settled the underlying action, even though the insurer appointed defense counsel, without allowing that attorney to participate because of the reservation of rights. An insurer that rejects an insured's demand to provide independent counsel does not thereby breach its duty to defend so as to become obligated to pay any resulting settlement, regardless of the lack of coverage. No reason exists to allow insureds who face the prospect of no defense or indemnity for uncovered claims to "set up" insurers by making independent demands with unreasonably short deadlines, especially where the issues listed in the underlying litigation, as here, do not coincide with the issues raised in the reservation of rights and where the insurer agrees to provide a full and complete defense without regard to coverage, as did defendant. Dynamic Concepts, Inc. v. Truck Ins. Exch. (1998, Cal App 4th Dist) 61 Cal App 4th 999, 71 Cal Rptr 2d 882, 1998 Cal App LEXIS 158, review denied Dynamic Concepts v. Truck Ins. Exch. (1998, Cal) 1998 Cal LEXIS 3867.
Under CC § 2860(f), counsel retained by an insurer has a duty not to exclude independent counsel for the insured from participating in settlement negotiations and must cooperate fully in the exchange of information consistent with his or her obligation to the insured. Section 2860(f) does not qualify the nature of the relationship between insurer-provided counsel and the insured. There is no way out of the statutory duty to cooperate and allow participation in all aspects of the litigation once independent counsel has been selected. Novak v. Low, Ball & Lynch (1999, Cal App 1st Dist) 77 Cal App 4th 278, 91 Cal Rptr 2d 453, 1999 Cal App LEXIS 1124, review denied Novak v. Low Ball & Lynch (2000, Cal) 2000 Cal LEXIS 2226.
In a case in which plaintiff, an attorney, sued defendant, also an attorney, for fraud and intentional infliction of emotional distress based on defendant's participation in settlement negotiations on behalf of an insurer, plaintiff contended the settlement negotiations were unlawful under CC § 2860(f), but plaintiff failed to shown that she or her counsel was denied an opportunity to participate in the settlement negotiations within the meaning of §2860(f). Even if § 2860 was applicable, the insurer had the right to settle covered claims. Seltzer v. Barnes (2010, 1st Dist) 182 Cal App 4th 953, 106 Cal Rptr 3d 290, 2010 Cal App LEXIS 313.
 8. Procedure 

In an action by a liability insurer against an insured's independent counsel, who had failed to timely assert a statute of limitations defense in the action against the insured, the trial court erred in sustaining independent counsel's demurrer without leave to amend, where there was a reasonable possibility that the insurer could amend its complaint to allege negligence liability based on independent counsel's duties to disclose, inform, consult, and cooperate, as set forth in Civ. Code, § 2860. The insurer alleged that independent counsel failed to keep it properly informed of the facts, theories, status, procedural developments, and evaluations; failed to disclose to it all nonprivileged information; and failed to timely inform and consult with it. It could be inferred from the complaint that the alleged failures precluded the insurer from timely presenting defenses regarding the statute of limitations and the peculiar risk doctrine, and thereby caused damage to the insurer. The insurer's cause of action, however, was limited to negligent breach of statutory duty under § 2860 and independent counsel's alleged failures to provide known information, which, in turn, precluded the insurer from timely asserting a defense. The insurer had no cause of action for negligence in failing to investigate, prepare, assert, or establish a defense, or to perform similar functions regarding a defense or position in the insurer's favor. Assurance Co. of America v. Haven (1995, Cal App 3d Dist) 32 Cal App 4th 78, 38 Cal Rptr 2d 25, 1995 Cal App LEXIS 94, review denied Assurance Co. of Am. v. Haven (1995, Cal) 1995 Cal LEXIS 3556.
In a law firm's action against former clients for unpaid legal fees, the trial court erred in granting summary judgment to the clients on determining the firm violated Rules Prof. Conduct, former rule 3-310(A) (no representation of adverse interests without clients' informed consent), by failing to disclose to the clients a relationship with another party. The firm, in another action, was being paid by the clients' opponent, an insurer, to represent a certain insured. However, there was evidence that both the firm and insurer viewed the firm as independent counsel for the insured (Civ. Code, § 2860), since the insurer had reserved its right to deny coverage in that action, although previously the insurer had accepted its insured's defense, before later retracting. Thus, there were disputed facts as to the nature of the firm's relationship with the insurer at various points in time during its representation of the clients. Whether and when the firm was obligated to obtain the clients' informed consent under Rules Prof. Conduct, former rule 3-310(A), depended on whether and when the firm was in a relationship with the insurer that could have compromised its loyalty to and representation of the clients. Since triable issues of fact existed, summary judgment should not have been granted. Giannini, Chin & Valinoti v. Superior Court (1995, Cal App 1st Dist) 36 Cal App 4th 600, 42 Cal Rptr 2d 394, 1995 Cal App LEXIS 623.
Although issues of an insurer's duty to defend and the effect of its unilateral rescission of the insurance contract had not yet been decided in the insured's breach of contract action, the insured was entitled to summary judgment insofar as the insured sought a declaration that its damages would not be limited by CC § 2860 if the insured established a breach of the duty to defend; the insurer refused to defend the insured in an underlying lawsuit and did not meet its duty to defend and accept tender of the insured's defense subject to a reservation of rights. The question of whether damages were limited by § 2860 presented a pure legal question, and its resolution helped focus discovery and the remaining litigation of the case. Atmel Corp. v. St. Paul Fire & Marine (2005, ND Cal) 426 F Supp 2d 1039, 2005 US Dist LEXIS 27277.
(Unpublished) Insurer was not required to appoint Cumis counsel pursuant to CC § 2860 to represent its insured, a licensed surplus line broker, in a foreign insurer's arbitration proceeding against the insured because the foreign insurer's claim against the insured would not address the coverage issue, so counsel did not have the ability to control the outcome of the coverage issue. Sovereign Gen. Ins. Servs., Inc. v. Nat'l Cas. Co. (2009, CA9 Cal) 2009 US App LEXIS 23686.
 9. Payment of Fees 

In light of the strong legislative policy favoring arbitration of Cumis counsel fee disputes expressed in the mandatory arbitration provision of CC § 2860(c), a fee dispute between an insured's independent Cumis counsel and his insurer could not be a basis for a fraud or promissory fraud claim without a factually specific allegation that the insurer represented or promised that it would not dispute the amount of the law firm's fees or that it waived its right to arbitrate the fee dispute under § 2860(c), a right that the insurer had expressly reserved in writing. Because the insured's second amended complaint contained no such allegation, a trial court properly sustained the insurer's general demurrer to the insured's fraud and promissory fraud causes of action. Behnke v. State Farm Gen. Ins. Co. (2011, 4th Dist) 2011 Cal App LEXIS 864.
In an action arising from an attorney fees dispute between an insurer and a law firm that its insured had selected as his independent Cumis counsel to defend him against a third-party lawsuit, the undisputed material facts established that the insured had no viable claim for breach of contract damages because the insurer paid all policy benefits the insured was entitled to receive. Even if the insurer had been contractually obligated to pay the full billed amount of the law firm's fees, which it was not, the insured had failed to show the existence of a triable issue of material fact as to whether his claimed consequential damages were reasonably foreseeable to the insurer. Behnke v. State Farm Gen. Ins. Co. (2011, 4th Dist) 2011 Cal App LEXIS 864.
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