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(San Francisco City and County
Super. Ct. No. CGC-09-489919)

Insurance Code1 section 2071 calls for an appraisal process to resolve disputes

between the parties to a standard form fire insurance policy over the actual cash value of

task of valuing the items of property submitted for appraisal. Matters of statutory

construction, contract interpretation and policy coverage are not encompassed within the

ambit of a section 2071 appraisal.

In this action for declaratory and other relief, respondent Douglas Kirkwood has

asserted that appellant California State Automobile Association Inter-Insurance Bureau

(CSAA) is improperly interpreting and applying the 2004 amendments to section 2051,

which set out the precise method of determining actual cash value of lost or injured

property under an open policy of fire insurance. The trial court denied, without

prejudice to compel appraisal, reasoning that Kirkwood had properly

invoked its declaratory relief powers to resolve a matter that was outside the scope of a

statutory and contractual appraisal. CSAA appeals the order denying its motion to

1 Unless noted otherwise, all statutory references are to the Insurance Code.
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compel appraisal. We conclude the trial court properly denied the motion, and

accordingly affirm the order.

I. BACKGROUND

A. Legal Underpinnings

In California, the Insurance Code establishes the terms of standard fire insurance

2070.) Section 2071

extent of the actual cash value of the property at the time of loss, but not exceeding the

amount which it would cost to repair or replace the property with material of like kind

2071, italics added.)

In 2004, with the passage of Assembly Bill No. 2962 introduced as part of the

Homeowners Bill of Rights following the 2003 wildfires in Southern California, section

2051 was amended to state exactly how the measure of actual cash value should be

determined. (See Stats. 2004, ch. 605, § 2.) Section 2051, subdivision (b) (section

der an open policy that requires payment of the

actual cash value, the measure of the actual cash value recovery, in whole or partial

settlement of the claim, shall be determined as follows: [¶] . . . [¶] (2) In case of a partial

loss to the structure, or loss to its contents, the amount it would cost the insured to repair,

rebuild, or replace the thing lost or injured less a fair and reasonable deduction for

physical depreciation based upon its condition at the time of the injury or the policy limit,

whichever is less

Implementing regulations promulgated thereafter now mandate that the insurer

itemize, justify and fully explain all adjustments to the amount claimed, including for

depreciation, and that depreciation must be attributable to the condition and age of the

justification for the adjustment shall be contained in the claim file. Any adjustments shall

be discernable, measurable, itemized, and specified as to dollar amount, and shall

accurately reflect the value of the . . . depreciation . . . . Any adjustments for . . .

depreciation shall reflect a measurable difference in market value attributable to the
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condition and age of the property and apply only to property normally subject to repair

and replacement during the useful life of the property. The basis for any adjustment shall

2695.9,

subd. (f), italics added.)

Section 2071 specifies several additional provisions pertinent to this appeal. The

ed

2 requires the parties to take part in an informal

appraisal proceeding (unless they mutually agree otherwise), in which each party selects

s are required to appraise

the recovery of any claim shall be sustainable

in any court of law or equity unless all the requirements of this policy shall have been

2 This provision in the standard form policy set forth in section 2071 states in part:

amount of loss, then, on the written request of either, each shall select a competent and
disinterested appraiser and notify the other of the appraiser selected within 20 days of the
request. Where the request is accepted, the appraisers shall first select a competent and
disinterested umpire . . . . Appraisal proceedings are informal unless the insured and this

no formal discovery shall be conducted, including depositions, interrogatories, requests
for admission, or other forms of formal civil discovery, no formal rules of evidence shall
be applied, and no court reporter shall be used for the proceedings. The appraisers shall
then appraise the loss, stating separately actual cash value and loss to each item; and,
failing to agree, shall submit their differences, only, to the umpire. An award in writing,
so itemized, of any two when filed with this company shall determine the amount of
actual cash value and loss. Each appraiser shall be paid by the party selecting him or her
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B. Factual Background

policy in which the value of the covered items was not agreed upon, but was left to be

determined following a loss. (§ 411.) The policy provided that CSAA would pay actual

cash value or the replacement cost of lost or damaged personal property. In his complaint

Kirkwood alleged that on August 21, 2007, his home and personal property were

destroyed as the result of a fire. He submitted his personal property claim to CSAA,

setting forth a physical depreciation amount based on the actual condition of each item at

the time of the loss. CSAA provided Kirkwood with a contents inventory summary,

which showed that a blanket depreciation schedule was applied to certain categories of

property. For instance, many items were depreciated at 50 to 80 percent, and the

depreciation was tied to the age of the item without regard to its condition.

Kirkwood challenged the settlement offer, in particular what he asserted was

CSAA of violating section 2051(b) (quoted in pt. I.A., ante). CSAA responded that it

was aware of section 2051, had asked the Department of Insurance for guidelines on how

to determine actual cash value using the language of fair and reasonable deduction for

physical depreciation, but indicated the department had no guidelines. CSAA stated it

Thereafter Kirkwood sued CSAA for declaratory relief, breach of contract, bad

faith, and violation of the unfair competition law (UCL). (Bus. & Prof. Code, § 17200.)

n schedules to

determine depreciation of personal property items ran afoul of California law as well as

controversy as to whether CSAA violated section 2051(b) and various regulations by
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of contract cause of action alleged that CSAA breached its obligation under the contracts

by failing to justify the basis for its depreciation, and by failing to properly pay the actual

cash value of the lost property as a result of the excessive depreciation determined by

CSAA demanded that Kirkwood dismiss the lawsuit and proceed with an

appraisal. Kirkwood rejected the demand for appraisal, responding that the appraisal

provision had no effect on his action because the lawsuit presented questions of law and

coverage, and appraisers have no authority to resolve such issues.

Faced with this rejection, CSAA demurred and moved to strike. The court granted

and denied in part the motions. CSAA also moved to compel an appraisal pursuant to the

appraisal clause in the policy which essentially tracked the standard form provision

detailed in section 2071. The trial court denied the motion to compel appraisal, without

prejudice, so that CSAA could raise this issue again after the court resolved the issue of

interpretation of section 2051(b).

Subsequently, Kirkwood filed a first amended complaint; CSAA again demurred

and moved to strike the class allegations. The court sustained (1)

the breach of contract/specific performance claim on behalf of the class, without leave to

amend; and (2) the UCL cause of action on behalf of the class, with leave to amend. It

denied the motion to strike class allegations to the extent the demurrer rulings did not

moot those concerns.

Kirkwood submitted a second amended complaint realleging declaratory relief and

UCL causes of action on behalf of the class, as well as individual breach of contract and
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breach of the implied covenant of good faith and fair dealing claims. Shortly thereafter

this appeal followed.

II. DISCUSSION

A. Introduction

him the full amount of the actual cash value for his personal property, and therefore the

dispute is subject to mandatory appraisal under section 2071. Kirkwood insists that the

Hence, his efforts to obtain declaratory relief as to the correct interpretation of section

2051(b) combined with injunctive relief requiring CSAA to comply with the statute are

proper pursuits at this juncture.

We think the trial court was right in its conclusion that an appraisal was not

make a declaration that CSAA was misconstruing section 2051(b). Denying the motion

he

court essentially bifurcated the case, determining that it should first issue a declaration on

the court ruled that the agreement to arbitrate did not include the threshold contract and

statutory interpretation issues, which were beyond the purview of the appraisers. We

agree.

B. Appraisal Clause; Role of Appraiser

An agreement to conduct an appraisal included in a standard fire insurance policy

constitutes an

subdivision (a),3 and thus is considered to be an arbitration agreement subject to the

statutory contractual arbitration law. (Louise Gardens of

3

,
§ 1280, subd. (a).)
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Inc. v. Truck Ins. Exchange, Inc. (2000) 82 Cal.App.4th 648, 658.) An appraisal pursuant

to section 2071 is deemed an arbitration as a matter of law. (Mahnke v. Superior Court

(2009) 180 Cal.App.4th 565, 573 (Mahnke).) Code of Civil Procedure section 1281.2

generally provides that where a party to an arbitration agreement petitions the court with

allegations of an agreement to arbitrate a controversy and another party refuses to

ermines

to confirm, correct or vacate an appraisal award; the court must confirm unless it corrects

and confirms as corrected, vacates the award, or dismisses the proceeding. (Code Civ.

Proc., §§ 1285, 1286.)

Once the appraisal provision in an insurance policy is invoked, however, the

not specified under California Insurance Code Section 2071. Nothing [in the regulations]

is intended to preclude separate legal proceedings on issues unrelated to the appraisal

2695.9, subd. (e).)

And, although an appraisal is a special form of limited arbitration, there are

significant differences between the powers of an arbitrator and those of an appraiser. An

In re Marriage of

Assemi (1994) 7 Cal.4th 896, 909.) Arbitrators are chosen by the parties to serve as

judges to decide the matters submitted to them. (Ibid.) Thus, subject to the confines of

the arbitration agreement, a private contractual

to decide any question of contract interpretation, historical fact or general law necessary,

Cable

Connection, Inc. v. DIRECTV, Inc. (2008) 44 Cal.4th 1334, 1360.) Further, parties to an

arbitration may agree to have the same rights to discovery and deposition as apply in civil

court. (Code Civ. Proc., §§ 1283.05, 1283.1, subd. (b).)

On the other hand, section 2071 calls for an informal appraisal proceeding, unless

the parties mutually agree otherwise, with no depositions, interrogatories, and the like, no
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formal rules of evidence, and no court reporter. The direction to maintain informality in

appraisal proceedings was inserted into section 2071 in 2001, in response to complaints

of insurer abuses after the Oakland hills fire of 1991, the 1994 Northridge earthquake,

and the Napa earthquake of 2000. (Mahnke, supra, 180 Cal.App.4th at p. 573.)

n an effort to equalize the positions of insurers and

insureds and to streamline the appraisal process by reducing the opportunity for delaying

Mahnke, supra, 180 Cal.App.4th at p. 573; Stats. 2001,

ch. 583, § 4.)

Additionally, section 2071 constrains the role of the appraiser to that of appraising

function of appraisers is to determine the amount of damage resulting to various items

submitted for their consideration. It is certainly not their function to resolve questions of

Jefferson Ins. Co. v. Superior Court

(1970) 3 Cal.3d 398, 403 (Jefferson); Kacha v. Allstate Ins. Co. (2006) 140 Cal.App.4th

1023, 1032.) Under section 2071, an appraiser has authority to determine only a question

of fact, namely the actual cash value or amount of loss of a given item. (Jefferson, supra,

3 Cal.3d at p. 403.)

C. Declaratory Relief Principles

written instrument . . . , or under a contract, or who desires a declaration of his or her

rights or duties with respect to another . . . may, in cases of actual controversy relating to

the legal rights and duties of the respective parties, bring an original action . . . for a

declaration of his or her rights and duties in the premises, including a determination of

Declaratory relief operates prospectively, serving to set controversies at rest before

obligations are repudiated, rights are invaded or wrongs are committed. Thus the remedy

is to be used to advance preventive justice, to declare rather than execute rights. (Baxter

Healthcare Corp. v. Denton (2004) 120 Cal.App.4th 333, 360.) Declaratory relief serves
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a practical purpose in stabilizing an uncertain or disputed legal relation, thereby defusing

doubts which might otherwise lead to subsequent litigation. (Ibid.) The correct

interpretation of a statute is a particularly suitable subject for a judicial declaration. (In re

Claudia E. (2008) 163 Cal.App.4th 627, 633.) Resort to declaratory relief therefore is

applicable law. (Baxter Healthcare Corp. v. Denton, supra, 120 Cal.App.4th at p. 362.)

The remedy of declaratory relief is cumulative and does not restrict other

declaration or determination is not necessary or proper at the time under all the

Id., § 1061.) The mere fact that another remedy is available will not

suffice as sufficient grounds for a court to decline a declaration, because declaratory

relief is not intended to be exclusive or extraordinary. Rather, it is alternative and

optional. (In re Claudia E., supra, 163 Cal.App.4th at p. 634.) A court is only justified

in refusing a declaration because of the availability of another remedy when it concludes

that more effective relief could and should be obtained by another procedure, and for that

reason a declaration will not serve a useful purpose. (Ibid.)

D. Analysis

CSAA asserts that section 2071 itself, as well as Community Assisting Recovery,

Inc. v. Aegis Security Ins. Co. (2001) 92 Cal.App.4th 886, 890 (Community Assisting) and

several federal district court opinions, dictate reversal in this case.

First, although section 2071 calls for an appraisal process when the parties fail to

agree on the actual cash value, the role of the appraisers is limited to appraising the loss,

without prejudice, as a matter of sequencing, in effect deferring the appraisal until the

interpretation issues were resolved. This approach does not run afoul of section 2071 or

the arbitration statues.

Second Community Assisting does not mandate an appraisal in the first instance,

before the section 2051(b) interpretation issue is laid to rest. There, the plaintiff brought
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an unfair competition suit against a host of insurance companies, alleging that the

less depreciation rather than on the basis of fair market value, was unlawful. The court

concluded that regardless of how an insurer approached valuation when adjusting a

claim, the Legislature provided the statutory remedy of appraisal to which the parties

must resort to determine the amount of loss. In light of the appraisal process set forth in

section 2071, the plaintiff failed to demonstrate an unlawful or unfair practice.

(Community Assisting, supra, 92 Cal.App.4th at pp. 893-895.)

Tellingly, at the time Community Assisting was decided, the 2004 amendments to

section 2051 had not been enacted and thus there was no statutory direction dictating how

the insurer was to measure the actual cash value of recovery under an open policy. The

Community Assisting s

Community

Assisting, supra, 92 Cal.App.4th at p. 893), section 2071 provides the remedy of

appraisal to resolve contested claims, does not help CSAA in the present landscape. The

Community Assisting court was not asked to consider the availability of declaratory relief

to construe the statute and regulation governing depreciation practices under an open

decl

age, and not physical depreciation or actual condition, violates section 2051(b) and

companion regulations. This claim is not subject to appraisal.

The trio of federal district court cases relied on by CSAA rests on an overbroad

extension of Community Assisting which the trial court rejected. Goldberg v. State Farm

Fire & Casualty Co. (C.D.Cal. 2002) 2002 WL 768893 (Goldberg) is an unpublished

decision which also preceded the 2004 amendments to section 2051(b); it did not involve

his interpretation of contract issue was a task beyond the power of the appraiser to

undertake, and dismissed the breach of contract and breach of the good faith covenant

claims against the insurer for failure to follow the appraisal procedure. The court
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interpreted Community Assisting Jefferson decision was appropriate

because the insured went through the appraisal process. [Citation.] The Court reads this

as a requirement to give the appraiser the first opportunity to address the valuation issue,

Id. at *3-4.)

Community Assisting, a UCL claim case, did not raise breach of contract issues; the court

did not hold that even where there is a challenge to interpretation of the insurance

contract, an appraisal is mandated in the first instance. Nor did Jefferson so hold or

imply.

Garner v. State Farm Mutual Automobile Insurance Co. (N.D.Cal. 2008)

2008 WL 2620900 (Garner), another unpublished opinion, involved an automobile

insurance policy. The plaintiff alleged breach of the insurance policy and the implied

covenant of good faith, as well as a violation under the UCL. Recognizing that it was for

the court, not an appraiser, to resolve the allegations of regulatory violations, the court in

Garner and stay the

action, reasoning that the dispute at its core was about the value of the automobile which

triggered the appraisal provision. (Id. at *6-7.) Significantly, the Garner plaintiff did not

rs.

Finally, in Enger v. Allstate Insurance Co. (E.D.Cal. 2009) 682 F.Supp.2d 1094,

the plaintiff attacked the insurer for using a standard depreciation table instead of

considering the actual condition of lost or destroyed items, and raised claims similar to

the instant complaint, including a request for declaratory relief. However, the opinion

itself did not discuss the nature of the declaratory relief claim or otherwise delve into the

propriety of invoking that relief. Instead, it blindly embraced the reasoning of Garner as

well as Goldberg Community Assisting that the appraisal process must

interpretation claims. (Enger v. Allstate Insurance Co., supra, 682 F.Supp.2d at

pp. 1098-1099.)

These federal cases chart out an overly broad interpretation of Community

Assisting and do not address the central reality of this case, namely that the trial court
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determined Kirkwood properly invoked its declaratory relief powers, thereby justifying

the parties do dispute the actual cash value of the subject property, an actual controversy

exists between Kirkwood and CSAA about the proper interpretation of section 2051(b)

within the context of adjusting a property loss claim, thus entitling him to declaratory

relief. CSAA mistakenly equates the power of appraisers with that of arbitrators,

contending that both may interpret statutory rules. This is not the law. California courts

have consistently held that an appraisal panel exceeds its authority when it does anything

beyond deciding the worth of the property in question. (Jefferson, supra, 3 Cal.3d at

pp. 402-403 [appraisers exceeded their powers by erroneously deciding question of law,

Safeco Ins. Co. v. Sharma (1984) 160

Cal.App.3d 1060, 1066 [appraisal panel exceeded its powers by making factual

determination that insured lost something other than what he claimed to lose, rather than

assessing value to be assigned items described by insured]; Kacha v. Allstate Ins. Co.,

supra, 140 Cal.App.4th at pp. 1030, 1035-1036, 1038 [appraisal award vacated because

appraisers exceeded authority by improperly making coverage and causation

determinations].)

The contractual and statutory interpretation issues presented in the complaint are

not encompassed within the appraisal process articulated in section 2071 or the insurance

contract, and therefore appraisal was properly deferred in this case. For the same reason,

Kirkwood was not in violation of the statutory and contractual provision prohibiting suit

absent full compliance with the policy provisions. (§ 2071.) Only the court, not an

appraiser, can deliver declaratory relief as to the proper meaning of section 2051 within

Moreover, the regulations explicitly document that the section 2071 appraisal

procedure does not limit recourse to other remedies. (Cal. Code Regs., tit. 10, § 2695.9,
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CSAA argues nonetheless that an appraisal is necessary to determine whether the

insured has standing to pursue injunctive relief against the insurer, and if there is an

actual controversy. In other words, whether an insured proceeds with an action depends

the actual cash value. This argument goes both ways. The result favored by CSAA and

the federal district court decisions discussed above bear the real, deleterious consequence

of forcing insureds to pay for an appraisal prior to a definitive judicial declaration

establishing the correct legal basis for determining actual cash value. A judicial

does not violate

the statute would be the end of the line: no appraisal would be necessary, and insureds

such as Kirkwood would not be forced to pay for an appraisal. On the other hand, a

contrary judicial declaration would inform the appraisal in this case and would have the

meritorious effect of staving off future appraisals and litigation based on the same

unlawful behavior. In our view judicial economy favors resort to declaratory relief in this

interpretation as reflected in its adjustment policy.

III. DISPOSITION

appraisal.

_________________________
Reardon, J.

We concur:

_________________________
Ruvolo, P.J.

_________________________
Rivera, J.
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