Chlorpyrifos Lawsuits, EPA Ban Signal Risk For Cos.
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Pesticide applicators and operators of public water systems should take
note that litigation regarding the pesticide chlorpyrifos is on the rise.
Individual lawsuits on behalf of minors who were exposed to chlorpyrifos
during gestation and childhood began to be filed in 2020.

The California Superior Court for Fresno County has granted class action
status to two cases, Miriam De Santana v. Corteva Inc., filed in May, A
and Librada Mendoza v. Corteva Inc., filed in July. And more recent filings
appear to be headed for class certification as well. ﬁ ;

While litigation involving chlorpyrifos is in its early stages, with relatively Jason Meyer

few lawsuits filed to date, the numbers could swell to rival the 125,000
suits filed by plaintiffs claiming damages caused by their exposure to the
weed killer Roundup.

Background on Chlorpyrifos
Chlorpyrifos is a broad-spectrum organophosphate insecticide, widely

used in food crop agriculture in close to 100 countries. It was patented in >
1966. % &

In 2001, most residential uses of chlorpyrifos were banned, but until this Austin Elig

month, it remained one of the most widely used insecticides for agricultural purposes.[1] In
2002, the U.S. Environmental Protection Agency made label changes to chlorpyrifos
products, requiring increased use of personal protective equipment to mitigate risk to farm
workers.[2]

In 2011, the EPA set the acceptable daily dose of chlorpyrifos for the general population at
0.3 micrograms per kilogram of body weight per day. That same year, the EPA estimated
that people consume 0.009 micrograms of chlorpyrifos per kilogram of their body weight per
day directly from food residue.[3]

In 2015, the EPA first proposed to revoke all tolerances for chlorpyrifos.[4] While the EPA
affirmed its proposal in 2016 upon reassessing its testing methodology, it reversed its
proposal in 2017.[5]

A federal appellate court recently ruled that the EPA must modify its rules on chlorpyrifos,
or ban it entirely, by Aug. 20.[6] As of Aug. 18, the EPA has revoked all tolerances for
chlorpyrifos, effectively banning it for all uses within the next six months.[7]

Specific states, as well as Canada, have also seen a trend of increasing restrictions on
chlorpyrifos use in recent years. Chlorpyrifos was not included in California's Proposition 65
list until 2017.[8] But possession and use of chlorpyrifos in California was effectively banned
as of the end of 2020, after the California Department of Pesticide Regulation canceled its
registration for sales in the state.[9]

In Hawaii, a 2018 law will ban products containing chlorpyrifos starting in 2023.[10] In July,
the state of New York banned all possession and use of chlorpyrifos.[11]


https://www.law360.com/companies/corteva-inc
https://www.law360.com/agencies/u-s-environmental-protection-agency

Meanwhile, the Canadian federal health regulator, Health Canada, is phasing out
chlorpyrifos for all uses, including a ban on its sale effective December 2022, and a ban on
use effective December 2023.[12] Health Canada is currently under legal pressure to speed
up its three-year phaseout.[13]

Plaintiffs' Claims

The current chlorpyrifos lawsuits, filed in the counties of Fresno, Tulare, Kings and
Monterey, have been brought by parents who are suing on behalf of their children to
recover for their children's alleged exposure to chlorpyrifos-containing pesticide products
over the past two decades during gestation and infancy, and continuing through the
present.[14]

The defendants include the manufacturers of chlorpyrifos, but also include entities that
applied chlorpyrifos to fields near the plaintiffs' residences or drinking water sources
(applicator defendants) and entities that managed the public water systems from which the
plaintiffs drew water allegedly contaminated with chlorpyrifos (municipal defendants).

The plaintiffs also claim their children were exposed through some parents' work as field
hands or pesticide applicators. The EPA allowed aerial spray application of chlorpyrifos
throughout the period of the plaintiffs' exposures, albeit with increasing restrictions in 2012
and 2014.[15]

The plaintiffs allege the chemicals caused developmental delays in their children, as well as
ADHD, seizures, autism, vision problems, oppositional defiant disorder and anxiety.
Although studies have linked chlorpyrifos to ADHD, autism, cognitive impairments and
seizures in children — including studies in top academic journals relied on by the EPA in its
2016 reassessment — the science is not conclusive.[16]

At least one study has found no association between organophosphate pesticides, such as
chlorpyrifos, and behavioral impairment in children.[17] Although the EPA found sufficient
evidence that chlorpyrifos can have neurodevelopmental effects on children even at low
levels, it admitted that uncertainties remain, including uncertainty as to the dose-response
relationship for neurodevelopmental effects in humans.[18]

While vision problems have been reported in conjunction with chlorpyrifos use, these studies
are often insufficient in sample size or unable to rule out other pesticides as the cause.[19]
The symptoms pled by the plaintiffs are not unique to chlorpyrifos exposure, and could be
due to other factors.

The plaintiffs are seeking to recover past and future medical costs, pain and suffering
damages, loss of future earning capacity damages, loss of parental consortium and punitive
damages. Some of the plaintiffs are also seeking to recover remediation costs for mitigating
the presence of chlorpyrifos from their residences, following claims that traces of
chlorpyrifos have been found on teddy bears in some plaintiffs' homes.

The plaintiffs have asserted various theories of liability, including negligence and strict
product liability for failure to warn and for design defect on the part of the manufacturers of
chlorpyrifos, as well as strict liability for manufacturing defect on the part of the municipal
defendants, for their alleged failure to exercise sufficient care in providing the water to the
plaintiffs, and supplying purportedly contaminated water.
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The plaintiffs assert negligence on the part of the applicator defendants, based on the
applicators' specific methods of applying the chlorpyrifos. The plaintiffs in two of the cases
also claim nuisance and trespass for causing chlorpyrifos to be present in their respective
residences.

While the litigation to date appears limited to agricultural areas in California, it would not be
surprising to see this litigation proliferated across the country by plaintiffs claiming there is
no safe level of exposure, especially for children.

Roundup was the world's most popular weed killer, prior to giving rise to a $10 billion
settlement following the filing of many lawsuits.[20] Similarly, chlorpyrifos was one of the
most widely used organophosphate pesticides in the U.S. as of a 2002 EPA report.[21]

Broad regions of agricultural and formerly agricultural land have potentially been exposed to
chlorpyrifos. This potential exposure includes many areas of historically heavy use
throughout the country beyond California's Central Valley, including large areas of Oregon,
Washington, North and South Dakota, Minnesota, Iowa, Missouri, Kansas, Oklahoma, Texas,
Colorado, Illinois, Indiana, Ohio and the East Coast states from Florida through New
York.[22]

These regions encompass millions of households. The potential claims could be tolled for a
significant period, given the current lack of discovery of any alleged illnesses that may be
claimed to have been caused by exposure to chlorpyrifos, and given that many potential
plaintiffs have not yet reached the age of majority.

The EPA's upcoming comments may bring further negative publicity to chlorpyrifos and
associated litigation. The current chlorpyrifos plaintiffs are also represented in part by
leading pesticide litigators, requiring applicators and water systems to engage in early
strategy on how to defend the expected claims, in conjunction with the recent ban by the
EPA.
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